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TITLE  15— COMMERCE 
FOREIGN-TRADE  ZONES  BOARD 
[Order  No.  4,1  Amended] 

An  Order  Relative  to  the  Handling  of 
Gold  in  Foreign-Trade  Zones 

Pursuant  to  the  action  of  the  Foreign- 
Trade  Zones  Board,  the  following 
Amended  Order  has  been  adopted  and 
is  promulgated  for  the  information  and 
guidance  of  all  concerned: 

Whereas,  the  Foreign-Trade  Zones 
Board’s  Order  No.  4,  dated  October  21, 
1937  (15  C.  F.  R.,  sec.  400.803-A),  im¬ 
posed  restrictions  relative  to  the  han¬ 
dling  of  gold  and  silver  in  foreign-trade 
zones; 

And  whereas,  the  Secretary  of  the 
Treasury,  on  April  28,  1938, 2  eliminated 
the  restrictions  imposed  on  the  importa¬ 
tion  and  exportation  of  silver  under 
Treasury  Department  Orders  of  June  28, 
1934  and  May  20,  1935  relating  to  silver, 
and  the  Silver  Regulations  of  August  17, 
1934,  as  amended; 

And  whereas,  the  Foreign-Trade  Zones 
Board  has  authorized  that  its  Order  No. 
4  be  amended  to  conform  with  the  Order 
of  the  Secretary  of  the  Treasury,  dated 
April  28,  1938,  relieving  the  restrictions 
on  silver; 

Now,  Therefore,  Be  It  Ordered,  That 
the  said  Order  No.  4  of  the  Foreign- 
Trade  Zones  Board  is  hereby  amended  to 
read  as  follows: 

Whereas,  section  15  (c)  of  the  Act  of 
June  18,  1934  (U.  S.  C.,  title  19,  sec.  81o 
(c) ) ,  relating  to  foreign-trade  zones  pro¬ 
vides  as  follows: 

‘The  Board  may  at  any  time  order 
the  exclusion  from  the  zone  of  any  goods 
or  process  of  treatment  that  in  its  judg- 


J2F.  R.  2400  (2784  DI). 
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ment  is  detrimental  to  the  public  inter¬ 
est,  health,  or  safety.” 

And  whereas,  paragraph  803  (15  C.  F. 
R.,  sec.  400.803)  of  the  Regulations  of  the 
Foreign-Trade  Zones  Board  provides  as 
follows : 

“When  it  shall  be  reported  to  the  Board 
that  any  goods  or  process  of  treatment 
is  detrimental  to  the  public  interest, 
health,  or  safety,  the  Board  shall  cause 
such  investigation  to  be  made  as  it  may 
deem  necessary.  The  Board  may  order 
the  exclusion  from  the  zone  of  any  goods 
or  process  of  treatment  that  in  its  judg¬ 
ment  is  detrimental  to  the  public  inter¬ 
est,  health,  or  safety.” 

And  whereas,  the  Board  finds  that  in 
its  judgment  the  melting,  smelting,  or 
refining  or  other  treatment  by  heating 
or  by  a  chemical  or  electrical  process  of 
gold  in  any  form  within  any  foreign- 
trade  zone  within  the  continental  United 
States,  and  the  admission  into  any  such 
zone  of  gold,  with  the  exceptions  herein¬ 
after  enumerated,  are  detrimental  to  the 
public  interest; 

Now,  therefore,  Be  It  Ordered,  That 
gold  in  any  form  may  not  be  melted, 
smelted,  or  refined  or  otherwise  treated 
by  heating  or  by  a  chemical  or  electrical 
process  within  any  foreign-trade  zone 
within  the  continental  United  States; 
and  further  that  gold  is  hereby  excluded 
from  admission  into  any  such  zone,  ex¬ 
cept  that  “fabricated  gold”,  as  defined  in 
section  4  of  the  Provisional  Regulations 
issued  under  the  Gold  Reserve  Act  of 
1934, 3  may  be  admitted  into  and  held  in 
such  form  within  any  such  zone. 


3  Section  4  of  the  Provisional  Gold  Regu¬ 
lations  reads  in  part  as  follows: 

“  ‘Fabricated  gold’  means  gold  which  has,  in 
good  faith  and  not  for  the  purpose  of  evad¬ 
ing,  or  enabling  others  to  evade,  the  provi¬ 
sions  of  the  •  *  *  [Gold  Reserve  Act 

of  1934,  or  of  the  regulations  issued  there¬ 
under,)  been  processed  or  manufactured  for 
some  one  or  more  specific  and  customary 
industrial,  professional,  or  artistic  uses,  but 
does  not  include  gold  coin  or  scrap  gold.” 
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Consolidated  Electric  and  Gas 


(U.  S.  C.,  title  19,  sec.  81p  (a),  (b),  the 
Foreign-Trade  Zones  Board  has  adopted 
the  following  order  relating  to  a  Uniform 
System  of  Accounts,  Records,  and  Re¬ 
ports  for  use  by  Foreign-Trade  Zone 
Grantees: 

It  is  ordered.  That  the  form  and  man¬ 
ner  of  keeping  the  accounts,  records,  and 
reports  of  each  zone  shall  be  in  accord¬ 
ance  with  the  Uniform  System  of  Ac¬ 
counts,  Records,  and  Reports  (Form 
FTZ-15) ,  which  is  annexed  hereto,  and 
made  a  part  hereof ; 1 

And  it  is  further  ordered.  That  every 
grantee  of  a  foreign-trade  zone  now  au¬ 
thorized  and  established,  or  which  may 
hereafter  be  authorized  and  established, 
under  the  provisions  of  the  Act  (U.  S.  C., 
title  19,  sec.  81a-81u) ,  and  of  the  Regu¬ 
lations  (15  C.  F.  R.,  chapter  IV,  parts 
400  and  401)  Governing  the  Establish¬ 
ment,  Operation,  Maintenance,  and  Ad¬ 
ministration  in  the  United  States  of 
Foreign-Trade  Zones,  shall  keep  its 
books,  records,  and  accounts  as  pre¬ 
scribed  in  the  said  Uniform  System  of 
Accounts,  Records,  and  Reports. 

[seal]  Harry  L.  Hopkins, 

Secretary  of  Commerce, 
Chairman,  Foreign-Trade  Zones  Board. 
February  6,  1939. 

|F.  R.  Doc.  39-446;  Filed  February  7,  1939; 

12:10  p.  m  ] 


cards,  punchboards,  or  other  lottery  de¬ 
vices  so  prepared  or  printed  as  to  enable 
said  persons  to  sell  or  distribute  such  or 
any  other  merchandise  by  use  thereof, 
prohibited.  (Sec.  5b,  52  Stat.  112;  15 
U.  S.  C.,  Supp.  IV,  sec.  45b)  [Cease  and 
desist  order.  Ideal  Gift  Company,  Docket 
3205,  January  25,  1939] 

Sec.  3.99  (b)  Using  or  selling  lottery 
devices — In  merchandising.  Selling,  etc., 
in  connection  with  offer,  etc.,  in  inter¬ 
state  commerce  or  in  District  of  Colum¬ 
bia,  of  rotary  clocks,  fountain  pen  sets 
and  fountain  pen  and  pencil  combina¬ 
tions,  or  any  other  merchandise,  such 
or  any  other  merchandise  by  use  of 
push  or  pull  cards,  punchboards,  or  other 
lottery  devices,  prohibited.  (Sec.  5b,  52 
Stat.  112;  15  U.  S.  C.,  Supp.  IV,  sec.  45b) 
[Cease  and  desist  order.  Ideal  Gift  Com¬ 
pany,  Docket  3205,  January  25,  19391 

United  States  of  America — Before 
Federal  Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
25th  day  of  January,  A.  D.  1939. 

Commissioners:  Robert  E.  Freer, 
Chairman;  Garland  S.  Ferguson,  Charles 
H.  March,  Ewin  L.  Davis,  William  A. 
Ayres. 

In  the  Matter  of  S.  C.  Ross,  Individu¬ 
ally  and  Trading  as  the  Ideal  Gift 
Company 


Co.,  exemption _  598 

Listing  and  registration  orders: 
Concordia  Virginia  Mining 

Co _  599 

Gulf  &  Ship  Island  Railroad 

Co _  599 

Utilities  Power  &  Light  Corp_  599 


Attention  is  directed  to  the  fact  that 
gold  may  be  exported  from  the  conti¬ 
nental  United  States  only  as  provided  in 
the  Provisional  Regulations  issued  under 
the  Gold  Reserve  Act  of  1934  (see  sec¬ 
tion  16  regarding  the  exportation  of 
“fabricated  gold”). 

[seal]  Harry  L.  Hopkins, 

Secretary  of  Commerce, 
Chairman,  Foreign-Trade  Zones  Board. 
February  6,  1939. 

[F.  R.  Doc.  39-445;  Filed,  February  7,  1939; 

12:10  p.  m.] 


[Order  No.  5] 

In  the  Matter  of  a  Uniform  System  of 
Accounts.  Records,  and  Reports  for 
Use  by  Foreign-Trade  Zone  Grantees 

Pursuant  to  authority  of  section  16 
(a),  (b)  of  the  Act  of  June  18,  1934 


TITLE  16— COMMERCIAL  PRACTICES 

FEDERAL  TRADE  COMMISSION 
[Docket  No.  3205] 

In  the  Matter  of  Ideal  Gift  Company 

Sec.  3.99  (b)  Using  or  selling  lottery 
devices — In  merchandising.  Supplying, 
etc.,  in  connection  with  offer,  etc.,  in 
interstate  commerce  or  in  District  of 
Columbia,  of  rotary  clocks,  fountain  pen 
sets  and  fountain  pen  and  pencil  com¬ 
binations,  or  any  other  merchandise, 
push  or  pull  cards,  punchboards,  or  other 
lottery  devices  to  enable  persons  sup¬ 
plied  to  dispose  of  or  sell  such  or  any 
other  merchandise  by  use  thereof,  pro¬ 
hibited.  (Sec.  5b,  52  Stat.  112;  15 
U.  S.  C.,  Supp.  IV,  sec.  45b)  [Cease  and 
desist  order,  Ideal  Gift  Company,  Docket 
3205,  January  25,  19391 

Sec.  3.99  (b)  Using  or  selling  lottery 
devices — In  merchandising.  Mailing, 
etc.,  in  connection  with  offer,  etc.,  in 
interstate  commerce  or  in  District  of 
Columbia,  of  rotary  clocks,  fountain  pen 
sets  and  fountain  pen  and  pencil  com¬ 
binations,  or  any  other  merchandise,  to 
respondent’s  agents  and  to  distributors 
or  to  members  of  the  public,  push  or  pull 


1  Filed  as  a  part  of  the  original  document 
with  the  Division  of  the  Federal  Register, 
The  National  Archives. 


ORDER  TO  CEASE  AND  DESIST 

This  proceeding  having  been  heard 1  by 
the  Federal  Trade  Commission  upon  the 
complaint  of  the  Commission,  the  answer 
of  respondent,  testimony  and  other  evi¬ 
dence  taken  before  William  C.  Reeves, 
an  examiner  of  the  Commission  thereto¬ 
fore  duly  designated  by  it,  in  support  of 
the  allegations  of  said  complaint  and  in 
opposition  thereto,  brief  of  counsel  for 
the  Commission  (respondent  having  filed 
no  brief  and  oral  argument  not  having 
been  requested),  and  the  Commission 
having  made  its  findings  as  to  the  facts 
and  its  conclusion  that  said  respondent 
has  violated  the  provisions  of  the  Federal 
Trade  Commission  Act; 

It  is  ordered.  That  the  respondent, 
S.  C.  Ross,  individually  and  trading  as 
Ideal  Gift  Company,  or  trading  under 
any  other  name,  his  agents,  representa¬ 
tives  and  employees,  in  connection  with 
the  offering  for  sale,  sale  and  distribution 
of  rotary  clocks,  fountain  pen  sets  and 
fountain  pen  and  pencil  combinations,  or 
any  other  merchandise,  in  interstate 
commerce  or  in  the  District  of  Columbia, 
do  forthwith  cease  and  desist  from: 

(1)  Supplying  to  or  placing  in  the 
hands  of  others  push  or  pull  cards, 
punchboards,  or  other  lottery  devices  for 


1 3  F.  R.  997  DI. 
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the  purpose  of  enabling  such  persons  to 
dispose  of  or  sell  such  or  any  other 
merchandise  by  the  use  thereof; 

(2)  Mailing,  shipping,  or  transporting 
to  his  agents  and  to  distributors  or  to 
members  of  the  public  push  or  pull  cards, 
punchboards,  or  other  lottery  devices  so 
prepared  or  printed  as  to  enable  said 
persons  to  sell  or  distribute  such  or  any 
other  merchandise  by  the  use  thereof ; 

(3)  Selling  or  otherwise  disposing  of 
such  or  any  other  merchandise  by  the 
use  of  push  or  pull  cards,  punchboards, 
or  other  lottery  devices. 

It  is  further  ordered,  That  within  sixty 
(60)  days  from  the  date  of  the  service  of 
this  order  upon  said  respondent,  he  shall 
file  with  the  Commission  a  report  in 
writing,  setting  forth  in  detail  the  man¬ 
ner  and  form  in  which  this  order  has 
been  complied  with. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[P.  R.  Doc.  39-432;  Piled,  February  7,  1939; 

10:12  a.  m.] 


[Docket  No.  3277] 

In  the  Matter  of  Lloyd's  Distributing 
Company 

Sec.  3.99  (b)  Using  or  selling  lottery 
devices — In  merchandising.  Supplying, 
etc.,  in  connection  with  offer,  etc.,  in  in¬ 
terstate  commerce  or  in  District  of  Co¬ 
lumbia,  of  electric  shavers,  radios  and 
fountain  pens,  or  any  other  merchandise, 
punch  boards,  push  or  pull  cards,  or  other 
lottery  devices  to  enable  persons  supplied 
to  dispose  of  or  sell  any  merchandise  by 
use  thereof,  prohibited.  (Sec.  5b,  52  Stat. 
112;  15  U.  S.  C.,  Supp.  IV,  sec.  45b) 
[Cease  and  desist  order,  Lloyd’s  Distrib¬ 
uting  Company,  Docket  3277,  January  25, 
19393 

Sec.  3.99  (b)  Using  or  selling  lottery 
devices — In  merchandising.  Mailing,  etc., 
in  connection  with  offer,  etc.,  in  inter¬ 
state  commerce  or  in  District  of  Colum¬ 
bia,  of  electric  shavers,  radios  and  foun¬ 
tain  pens,  or  any  other  merchandise,  to 
respondent’s  agents  or  to  distributors  or 
members  of  the  public,  punch  boards, 
push  or  pull  cards  or  any  other  lottery 
devices  so  prepared  or  printed  as  to 
enable  said  persons  to  sell  or  distribute 
any  merchandise  by  use  thereof,  pro¬ 
hibited.  (Sec.  5b,  52  Stat.  112;  15 
U.  S.  C.,  Supp.  IV,  sec.  45b)  [Cease  and 
desist  order,  Lloyd’s  Distributing  Com¬ 
pany,  Docket  3277,  January  25,  19393 
Sec.  3.99  (b)  Using  or  selling  lottery 
devices — In  merchandising.  Selling,  etc., 
in  connection  with  offer,  etc.,  in  inter¬ 
state  commerce  or  in  District  of  Colum¬ 


bia,  of  electric  shavers,  radios  and  foun¬ 
tain  pens,  or  any  other  merchandise,  any 
merchandise  by  use  of  punch  boards, 
push  or  pull  cards  or  other  lottery  de¬ 
vices,  prohibited.  (Sec.  5b,  52  Stat.  112; 

15  U.  S.  C.,  Supp.  IV,  sec.  45b)  [Cease 
and  desist  order,  Lloyd’s  Distributing 
Company,  Docket  3277,  January  25, 
19393 

United  States  of  America — Before 
Federal  Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
25th  day  of  January,  A.  D.  1939. 

Commissioners:  Robert  E.  Freer, 

Chairman;  Garland  S.  Ferguson,  Charles 
H.  March,  Ewin  L.  Davis,  William  A. 
Ayres. 

In  the  Matter  of  Irving  Schwartz,  In¬ 
dividually,  and  Trading  as  Lloyd’s 
Distributing  Company 

ORDER  TO  CEASE  AND  DESIST 

This  proceeding  having  been  heard1 
by  the  Federal  Trade  Commission  upon 
the  complaint  of  the  Commission  (re¬ 
spondent  having  filed  no  answer) ,  testi¬ 
mony  and  other  evidence  taken  before 
Miles  J.  Furnas  and  William  C.  Reeves, 
examiners  of  the  Commission  thereto¬ 
fore  duly  designated  by  it,  in  support  of 
the  allegations  of  said  complaint  and  in 
opposition  thereto,  brief  filed  by  counsel 
for  the  Commission  (counsel  for  re¬ 
spondent  having  filed  no  brief  and  not 
having  requested  oral  argument),  and 
the  Commission  having  made  its  find¬ 
ings  as  to  the  facts  and  its  conclusion 
that  said  respondent  has  violated  the 
provisions  of  the  Federal  Trade  Commis¬ 
sion  Act; 

It  is  ordered,  That  the  respondent, 
Irving  Schwartz,  individually,  and  trad¬ 
ing  as  Lloyd’s  Distributing  Company,  his 
agents,  representatives  and  employees,  in 
connection  with  the  offering  for  sale, 
sale  and  distribution  of  electric  shavers, 
radios  and  fountain  pens,  or  any  other 
merchandise,  in  interstate  commerce  or 
in  the  District  of  Columbia,  do  forthwith 
cease  and  desist  from: 

(1)  Supplying  to,  or  placing  in  the 
hands  of  others,  punch  boards,  push  or 
pull  cards,  or  other  lottery  devices  for  the 
purpose  of  enabling  such  persons  to  dis¬ 
pose  of  or  sell  any  merchandise  by  the 
use  thereof. 

(2)  Mailing,  shipping  or  transporting 
to  agents  or  to  distributors  or  members 
of  the  public  punch  boards,  push  or  pull 
cards  or  other  lottery  devices  so  prepared 
or  printed  as  to  enable  said  persons  to  sell 


1 8  P.  R.  677  DI. 


or  distribute  any  merchandise  by  the  use 
thereof. 

(3)  Selling  or  otherwise  disposing  of 
any  merchandise  by  the  use  of  punch 
boards,  push  or  pull  cards  or  other  lottery 
devices. 

It  is  further  ordered.  That  within 
sixty  (60)  days  from  the  date  of  the 
service  of  this  order  upon  said  respond¬ 
ent  he  shall  file  with  the  Commission  a 
report  in  writing  setting  forth  in  detail 
the  manner  and  form  in  which  this  or¬ 
der  has  been  complied  with. 

By  the  Commission. 

[seal3  Otis  B.  Johnson, 

Secretary. 

[P.  R.  Doc.  39-434;  Filed,  February  7,  1939; 

10:12  a.  m.] 


[Docket  No.  8327] 

In  the  Matter  of  the  Veltrola 
Company 

Sec.  3.99  (b)  Using  or  selling  lottery 
devices — In  merchandising.  Supplying, 
etc.,  in  connection  with  offer  etc.,  in 
interstate  commerce  or  in  District  of 
Columbia,  of  electric  razors,  wrist 
watches  and  silverware,  or  any  other 
merchandise,  push  or  pull  cards,  punch- 
boards,  or  other  lottery  devices  to  enable 
such  persons  to  dispose  of  or  sell  such 
or  any  other  merchandise  by  use  thereof, 
prohibited.  (Sec.  5b,  52  Stat.  112;  15 
U.  S.  C.,  Supp.  IV,  sec.  45b)  [Cease  and 
desist  order.  The  Veltrola  Company, 
Docket  3327,  January  26,  19393 

Sec.  3.99  (b)  Using  or  selling  lottery 
devices — In  merchandising.  Mailing, 
etc.,  in  connection  with  offer,  etc.,  in 
interstate  commerce  or  in  District  of 
Columbia,  of  electric  razors,  wrist 
watches  and  silverware,  or  any  other 
merchandise,  to  respondent’s  agents  and 
to  distributors  or  to  members  of  the  pub¬ 
lic,  push  or  pull  cards,  punchboards,  or 
other  lottery  devices  so  prepared  or 
printed  as  to  enable  said  persons  to  sell 
or  distribute  such  or  any  other  merchan¬ 
dise  by  use  thereof,  prohibited.  (Sec. 
5b,  52  Stat.  112;  15  U.  S.  C.,  Supp.  IV, 
sec.  45b)  [Cease  and  desist  order.  The 
Veltrola  Company,  Docket  3327,  January 
26,  19393 

Sec.  3.99  (b)  Using  or  selling  lottery 
devices — In  merchandising.  Selling,  etc., 
in  connection  with  offer,  etc.,  in  inter¬ 
state  commerce  or  in  District  of  Colum¬ 
bia,  of  electric  razors,  wrist  watches  and 
silverware,  or  any  other  merchandise, 
such  or  any  other  merchandise  by  use  of 
push  or  pull  cards,  punchboards,  or  other 
lottery  devices,  prohibited.  (Sec  5b,  52 
Stat.  112;  15  U.  S.  C.,  Sec.  45b)  [Cease 
and  desist  order,  The  Veltrola  Company, 
[Docket  3327,  January  26,  19393 
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United  States  of  America — Before 
Federal  Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
26th  day  of  January,  A.  D.  1939. 

Commissioners:  Robert  K  Freer,  Chair¬ 
man;  Garland  S.  Ferguson,  Charles  H. 
March,  Ewin  L.  Davis,  William  A.  Ayres. 

In  the  Matter  of  Charles  M.  Bregstone, 
Individually  and  Trading  as  The 
Veltrola  Company 

ORDER  TO  CEASE  AND  DESIST 

This  proceeding  having  been  heard  1  by 
the  Federal  Trade  Commission  upon  the 
complaint  of  the  Commission,  (respond¬ 
ent  having  filed  no  answer)  testimony 
and  other  evidence  taken  before  William 
C.  Reeves,  an  examiner  of  the  Commis¬ 
sion  theretofore  duly  designated  by  it, 
in  support  of  the  allegations  of  said 
complaint  and  in  opposition  thereto, 
brief  in  support  of  the  complaint,  (re¬ 
spondent  not  having  filed  brief  and  oral 
argument  not  having  been  requested) 
and  the  Commission  having  made  its 
findings  as  to  the  facts  and  its  conclu¬ 
sion  that  said  respondent  has  violated 
the  provisions  of  the  Federal  Trade  Com¬ 
mission  Act; 

It  is  ordered.  That  the  respondent 
Charles  M.  Bregstone,  individually  and 
trading  as  The  Veltrola  Company,  or 
trading  under  any  other  name,  his  rep¬ 
resentatives,  agents  and  employees,  in 
connection  with  the  offering  for  sale,  sale 
and  distribution  of  electric  razors,  wrist 
watches  and  silverware,  or  any  other 
merchandise  in  interstate  commerce  or 
in  the  District  of  Columbia,  do  forth¬ 
with  cease  and  desist  from: 

(1)  Supplying  to  or  placing  in  the 
hands  of  others  push  or  pull  cards, 
punchboards,  or  other  lottery  devices ! 
for  the  purpose  of  enabling  such  persons 
to  dispose  of  or  sell  such  or  any  other 
merchandise  by  the  use  thereof; 

(2)  Mailing,  shipping,  or  transporting 
to  his  agents  and  to  distributors  or  to 
members  of  the  public  push  or  pull 
cards,  punchboards,  or  other  lottery  de¬ 
vices  so  prepared  or  printed  as  to  enable 
said  persons  to  sell  or  distribute  such  or 
any  other  merchandise  by  the  use 
thereof ; 

(3)  Selling  or  otherwise  disposing  of 
such  or  any  other  merchandise  by  the  I 
use  of  push  or  pull  cards,  punchboards, 
or  other  lottery  devices. 

It  is  further  ordered.  That  within  sixty 
(60)  days  from  the  date  of  the  service 
of  this  order  upon  said  respondent,  he 
shall  file  with  the  Commission  a  report 


in  writing,  setting  forth  in  detail  the 
manner  and  form  in  which  this  order 
has  been  complied  with. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[P.  R.  Doc.  39-433;  Piled,  February  7,  1939; 
10  :12  a.  m.] 


[Docket  No.  3581] 

In  the  Matter  of  Ace  Premium  Company 

Sec.  3.99  (b)  Using  or  selling  lottery 
devices — In  merchandising.  Supplying, 
etc.,  in  connection  with  offer,  etc.,  in  in¬ 
terstate  commerce  or  in  District  of  Co¬ 
lumbia,  of  electric  razors,  toys,  cigarette 
cases  and  lighters,  blankets,  watches,  and 
various  other  articles  of  merchandise, 
punch  boards,  push  or  pull  cards,  or 
other  lottery  devices  to  enable  such  per¬ 
sons  supplied  to  dispose  of  or  sell  any 
merchandise  by  use  thereof,  prohibited. 
(Sec.  5b,  52  Stat.  112;  15  U.  S.  C.,  Supp. 
IV,  sec.  45b)  [Cease  and  desist  order, 
Ace  Premium  Company,  Docket  3581, 
January  25,  1939] 

Sec.  3.99  (c)  Using  or  seling  lottery 
devices — In  merchandising.  Mailing,  etc., 
in  connection  with  offer,  etc.,  in  inter¬ 
state  commerce  or  in  District  of  Colum¬ 
bia,  of  electric  razors,  toys,  cigarette 
cases  and  lighters,  blankets,  watches  and 
various  other  articles  of  merchandise,  to 
respondent’s  agents  or  to  distributors  or 
members  of  the  public,  punch  boards, 
push  or  pull  cards  or  other  lottery  de¬ 
vices  so  prepared  or  printed  as  to  enable 
said  persons  to  sell  or  distribute  any 
merchandise  by  use  thereof,  prohibited. 
(Sec.  5b,  52  Stat.  112;  15  U.  S.  C.,  Supp. 
IV,  sec.  45b)  [Cease  and  desist  order, 
Ace  Premium  Company,  Docket  3581, 
January  25,  1939] 

Sec.  3.99  (b)  Using  or  selling  lottery 
devices — In  merchandising.  Selling,  etc., 
in  connection  with  offer,  etc.,  in  inter¬ 
state  commerce  or  in  District  of  Colum¬ 
bia,  of  electric  razors,  toys,  cigarette 
cases  and  lighters,  blankets,  watches, 
and  various  other  articles  of  merchan¬ 
dise,  any  merchandise  by  use  of  punch 
boards,  push  or  pull  cards  or  other  lot¬ 
tery  devices,  prohibited.  (Sec.  5b,  52 
Stat.  112;  15  U.  S.  C.,  Supp.  IV,  sec.  45b) 
[Cease  and  desist  order,  Ace  Premium 
Company,  Docket  3581,  January  25, 
1939] 

United  States  of  America — Before 
Federal  Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
25th  day  of  January,  A.  D.  1939. 

Commissioners:  Robert  E.  Freer, 
Chairman;  Garland  S.  Ferguson,  Charles 


H.  March,  Ewin  L.  Davis,  William  A. 
Ayres. 

In  the  Matter  of  Harry  J.  Snyderman, 
Individually  and  Trading  as  Ace 
Premium  Company 

order  to  cease  and  desist 

This  proceeding  having  been  heard  by 
the  Federal  Trade  Commission  upon  the 
complaint  of  the  Commission  and  the 
answer  of  respondent,  in  which  answer 
respondent  admits  all  the  material  alle¬ 
gations  of  fact  set  forth  in  said  com¬ 
plaint  and  that  he  waives  all  intervening 
procedure  and  further  hearing  as  to  said 
facts,  and  the  Commission  having  made 
its  findings  as  to  the  facts  and  conclusion 
that  said  respondent  has  violated  the 
provisions  of  the  Federal  Trade  Commis¬ 
sion  Act; 

It  is  ordered,  That  the  respondent, 
Harry  J.  Snyderman,  individually  and 
trading  as  Ace  Premium  Company,  or 
trading  under  any  other  name,  has  rep¬ 
resentatives,  agents  and  employees,  in 
connection  with  the  offering  for  sale,  sale 
and  distribution  of  electric  razors,  toys, 
cigarettes,  cigarette  cases,  cigarette  light¬ 
ers,  pipes,  leather  goods,  fitted  cases, 
blankets,  lamps,  cocktail  shakers,  tele¬ 
scopes,  opera  glasses,  knives,  pen  and 
pencil  sets,  tie  sets,  watches,  clocks,  cam¬ 
eras,  flash  lights,  compacts  and  footballs, 
or  any  other  merchandise,  in  interstate 
commerce,  or  in  the  District  of  Columbia, 
do  forthwith  cease  and  desist  from: 

1.  Supplying  to,  or  placing  in  the  hands 
of,  others  punch  boards,  push  or  pull 
cards,  or  other  lottery  devices  for  the 
purpose  of  enabling  such  persons  to  dis¬ 
pose  of  or  sell  any  merchandise  by  the 
use  thereof. 

2.  Mailing,  shipping  or  transporting  to 
agents  or  to  distributors  or  members  of 
the  public  punch  boards,  push  or  pull 
cards  or  other  lottery  devices  so  prepared 
or  printed  as  to  enable  said  persons  to 
sell  or  distribute  any  merchandise  by  the 
use  thereof. 

3.  Selling  or  otherwise  disposing  of 
any  merchandise  by  the  use  of  punch 
boards,  push  or  pull  cards  or  other  lot¬ 
tery  devices. 

It  is  further  ordered,  That  within  sixty 
(60)  days  from  the  date  of  the  service  of 
this  order  upon  said  respondent  he  shall 
file  with  the  Commission  a  report  in 
writing  setting  forth  in  detail  the  man¬ 
ner  and  form  in  which  this  order  has 
been  complied  with. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[P.  R.  Doc.  39-435;  Filed,  February  7,  1939; 
10:13  a.  m.] 
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TITLE  30— MINERAL  RESOURCES 

NATIONAL  BITUMINOUS  COAL 
COMMISSION 

[General  Docket  No.  16] 

Establishment  of  Minimum  Prices  and 
Marketing  Rules  and  Regulations 

PROPOSALS  OF  MINIMUM  PRICES  SUBMITTED 
BY  THE  DISTRICT  BOARDS  FOR  DISTRICTS 
NOS.  9,  11,  AND  12 

At  a  session  of  the  National  Bitumi¬ 
nous  Coal  Commission  held  at  its  offices 
in  Washington,  D.  C.  on  the  2nd  day  of 
February  1939. 

The  Commission,  on  the  25th  day  of 
May,  1938, 1  having  instituted  the  within 
proceedings  entitled  “In  the  matter  of 
the  Establishment  of  Minimum  Prices 
and  Marketing  Rules  and  Regulations, 
General  Docket  No.  15”,  for  the  purpose 
of  carrying  out  the  provisions  of  subsec¬ 
tions  (a)  and  (b)  of  Section  4,  Part  II  of 


of,  the  Commission  made  Findings  of 
Fact  and  Conclusions  relating  to  the 
proposals  of  minimum  prices  submitted 
by  the  District  Boards  for  Districts  Nos. 
9,  11,  and  12,  respectively,  which  Find¬ 
ings  of  Fact  and  Conclusions  are  on  file 
in  the  Office  of  the  Secretary  of  the 
Commission  at  Washington,  D.  C.,  and 
by  this  reference  are  incorporate  here¬ 
in  and  made  a  part  hereof,*  and 
Included  in  the  said  Findings  of  Fact 
and  Conclusions  relating  to  each  of  the 
aforesaid  Districts  is  an  appendix  en¬ 
titled  “Schedule  of  Minimum  Prices  as 
modified  and  approved  to  serve  as  a 
basis  for  Coordination”,  which  schedule 
embraces  all  modifications  which  the 
Commission  determined  to  be  necessary 
to  conform  the  proposals  of  the  respec¬ 
tive  Districts  to  the  requirements  of  Sec¬ 
tion  4,  n,  (a)  of  the  Act,  and  which  the 
Commission  has  determined  to  be  the 
proper  basis  to  be  used  by  the  respective 


Office  of  the  Secretary  of  the  Commis¬ 
sion,  Washington,  D.  C.,  and  at  the 
office  of  each  Statistical  Bureau  of  the 
Commission. 

By  order  of  the  Commission. 

Dated  this  2nd  day  of  February,  1939. 

[seal]  F.  Witcher  McCullough, 

Secretary, 

[F.  R.  Doc.  39-414;  Filed,  February  4,  1939; 
12:34  p.  m.] 


nH  Districts  for  the  coordination  provided 
the  Bituminous  Coal  Act  of  1937,  and  ,  0  _ .  tt  .  T 

thereafter,  upon  the  19th  day  of  August,  1 for  ^  SecUon  4-  <b)  of  the  Act' 


1938,’  after  notice  and  hearing,  having 
determined  the  weighted  average  cost, 
as  provided  in  Section  4,  II,  (a)  of  the 
Act,  for  Minimum  Price  Area  No.  2,  did, 
on  the  20th  day  of  August,  1938,  by 
Order  No.  249/  direct  the  District  Boards 
for  Districts  Nos.  9,  11,  and  12  to  pro¬ 
pose  minimum  prices  in  conformity  with  I  subsequent  Order  of  the  Commission, 


Now ,  therefore,  Pursuant  to  the  provi¬ 
sions  of  the  Bituminous  Coal  Act  of  1937, 
the  National  Bituminous  Coal  Commis¬ 
sion  orders  and  directs: 

1.  That  in  the  coordination  of  mini¬ 
mum  prices,  as  provided  by  Section  4, 
n,  (b)  of  the  Act  to  be  hereafter  directed 


the  provisions  of  Section  4,  II  (a)  of  the 
Act,  and  in  accordance  with  the  rules 
and  regulations  prescribed  by  said  Order 
No.  249,  and 
Each  of  said  District  Boards  having, 
thereafter,  proposed  such  minimum 
prices,  the  Commission,  by  its  Orders 
entered  in  this  proceeding  on  October 
11th,  21st  and  29th,4  1938  directed  that 
a  hearing  on  the  proposals  submitted  by 
the  said  District  Boards  be  held  in  the 
Hearing  Room  of  the  Commission,  Mor 
rison  Hotel,  Chicago,  Illinois,  commenc¬ 
ing  on  the  14th  day  of  November,  1938, 
at  10  o’clock  A.  M.,  for  the  purpose  of  re¬ 
ceiving  evidence  relating  to  said  pro¬ 
posals  to  enable  the  Commission  to  ap¬ 
prove  such  proposed  minimum  prices, 
or  to  enable  the  Commission  to  modify 
such  proposed  minimum  prices,  so  as  to 
conform  them  to  the  requirements  of 
Section  4,  n,  (a)  of  the  Act,  in  order 
that  such  proposed  minimum  prices,  as 
approved,  or  modified,  as  the  case  may 
be,  may  serve  as  the  basis  for  the  co¬ 
ordination,  as  provided  by  Section  4,  n, 
(b)  of  the  Act,  and 
Reasonable  public  notice  thereof  hav¬ 
ing  been  given,  said  hearing  was  com¬ 
menced  at  the  time  and  place  stated, 
and  concluded  on  the  6th  day  of  Decern 
ber,  193P,  at  which  hearing  all  interested 
parties  were  afforded  full  opportunity  to 
be  heard,  and 
The  evidence  being  adduced,  and  the 
Commission  being  fully  advised  in  the 
premises,  and  upon  consideration  there- 


the  District  Boards  for  Districts  Nos.  9, 
11,  and  12,  will  take,  as  a  basis  thereof, 
the  schedules  as  approved  herein  and  set 
out  opposite  their  respective  names  as 
follows: 

District  No.  9. — Appendix  to  the  Find¬ 
ings  for  District  No.  9,  as  above  referred 
to,  entitled  “Schedule  of  Minimum  Prices 
as  Modified  and  Approved  to  Serve  as  a 
Basis  for  Coordination.” 

District  No.  11. — Appendix  to  the 
Findings  for  District  No.  11,  as  above  re¬ 
ferred  to,  entitled  “Schedule  of  Minimum 
Prices  as  Modified  and  Approved  to 
Serve  as  a  Basis  for  Coordination.” 

District  No.  12. — Appendix  to  the 
Findings  for  District  No.  12,  as  above  re¬ 
ferred  to,  entitled  “Schedule  of  Minimum 
Prices  as  Modified  and  Approved  to 
Serve  as  a  Basis  lor  Coordination.” 


1 3  F.  R.  1200.  1226  DI. 
3  3  F.  R.  2061  DI. 

3  3  F.  R.  2057  DI. 

‘  3  F.  R.  2597  DI. 


2.  The  Secretary  of  the  Commission 
be  and  he  is  hereby  directed  to  cause  a 
copy  of  this  Order,  together  with  Find¬ 
ings  of  Fact  and  Conclusions,  including 
the  Appendices  thereto,  for  Districts 
Nos.  9,  11,  and  12  to  be  published  forth¬ 
with  in  the  Federal  Register,  and  to 
cause  a  copy  of  this  Order  and  Findings 
of  Fact  and  Conclusions  for  each  of  the 
aforesaid  Districts,  to  be  mailed  to  the 
Consumers’  Counsel,  to  the  Secretary  of 
each  District  Board,  to  all  interested 
parties  who  have  entered  their  appear¬ 
ances  in  the  hearings  relating  to  said 
proposals,  and  to  make  copies  of  this 
Order  and  Findings  of  Fact,  including 
the  appendices  thereto,  available  for  in¬ 
spection  by  interested  parties  at  the 


[General  Docket  No.  15] 

Establishment  of  Minimum  Prices  and 
Marketing  Rules  and  Regulations 

proposal  of  rules  and  regulations  in¬ 
cidental  to  sale  and  distribution  of 

COAL  BY  CODE  MEMBERS  SUBMITTED  BY 
THE  DISTRICT  BOARDS  FOR  DISTRICTS  NOS. 

9,  11,  AND  12 

At  a  session  of  the  National  Bitumi¬ 
nous  Coal  Commission  held  at  its  offices 
in  Washington,  D.  C.,  on  the  2nd  day 
of  February  1939. 

The  Commission,  on  the  25th  day 
of  May,  1938/  having  instituted  the 
above-entitled  proceedings  for  the  pur¬ 
pose  of  carrying  out  the  provisions  of 
Sub-sections  (a)  and  (b)  of  Section  4, 
Part  n,  of  the  Bituminous  Coal  Act  of 
1937,  and  having,  by  its  Order  No.  250, 
dated  August  20,  1938/  directed  the  Dis¬ 
trict  Boards  for  Districts  Nos.  9,  11  and 
12  to  propose  reasonable  rules  and  regu¬ 
lations  incidental  to  the  sale  and  dis¬ 
tribution  of  coal  by  the  code  members 
of  the  respective  districts  in  conformity 
with  the  provisions  of  Section  4,  n,  (a) 
of  the  Act, 

And  each  of  the  aforesaid  District 
Boards  having  submitted  such  proposed 
rules  and  regulations  together  with  the 
reasons  upon  which  they  were  predi¬ 
cated,  to  the  Commission  in  accordance 
with  the  provisions  of  said  Order  No. 
250,  the  Commission  did,  by  Orders  en¬ 
tered  herein  on  October  11,  21,  and  29, 
1938/  direct  that  a  hearing  on  said  pro¬ 
posals  be  held  in  the  Hearing  Room  of 
the  Commission,  Morrison  Hotel,  Chi¬ 
cago,  Illinois  at  10  o’clock  a.  m.,  com¬ 
mencing  on  the  14th  day  of  November 
1938,  for  the  purpose  of  receiving  evi¬ 
dence  to  enable  the  Commission  to  ap¬ 
prove  such  proposed  marketing  rules 
and  regulations,  or  to  enable  the  Com¬ 
mission  to  modify  the  proposed  market¬ 
ing  rules  and  regulations  as  provided  in 
Section  4,  H,  (a)  of  the  Act  in  order  that 
such  proposed  marketing  rules  and  reg¬ 
ulations,  as  approved  or  modified,  as  the 
case  may  be,  may  serve  as  the  basis  for 
the  coordination  provided  by  Section  4, 
H,  (b)  of  the  Act,  and 
After  reasonable  public  notice  having 
been  given  thereof,  said  hearing  was 
commenced  at  the  time  and  place  stated 
and  concluded  on  the  6th  day  of  Decem- 


*  See  p.  546. 


1 3  F.  R.  1200, 1226  DI. 
»  3  F.  R.  2058  DI. 

» 8  F.  R.  2597  DI. 
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ber,  1938,  at  which  time  all  interested 
parties  were  afforded  a  full  opportunity 
to  be  heard,  and  the  evidence  being  ad¬ 
duced,  the  Commission  being  fully  ad¬ 
vised  in  the  premises  has  made  Findings 
of  Fact  and  Conclusions  relating  to  the 
proposals  of  each  of  said  Districts,  which 
Findings  of  Fact  and  Conclusions  are  on 
file  at  the  Office  of  the  Secretary  of  the 
Commission,  Washington,  D.  C.,  and 
which  are  by  this  reference  incorporated 
herein  and  made  a  part  hereof,  and 
The  Commission  having  determined 
that  the  rules  and  regulations  as  set  forth 
in  the  said  Findings  of  Fact  and  Conclu¬ 
sions  for  each  of  the  respective  districts 
are  reasonable  and  are  not  inconsistent 
with  the  requirements  of  Section  4  of  the 
Act,  and  do  conform  to  the  standards  of 
fair  competition  established  by  Section  4 
of  the  Act,  and  form  a  proper  basis  for 
the  coordination  provided  for  by  Sec¬ 
tion  4,  n,  (b)  of  the  Act. 

Now,  therefore,  Pursuant  to  the  provi¬ 
sions  of  the  Bituminous  Coal  Act  of  1937, 
the  National  Bituminous  Coal  Commis¬ 
sion  hereby  approves,  for  the  purpose  of 
coordination,  the  “Rules  and  Regulations 
incidental  to  the  sale  and  distribution  of 
coal  by  code  members,”  as  the  same  are 
set  forth  in  the  “Findings  of  Fact  and 
Conclusions”  by  the  Commission  for  each 
of  Districts  9,  11  and  12  filed  this  date  in 
the  Office  of  the  Secretary  of  the  Com¬ 
mission,  Washington,  D.  C. 

The  Secretary  of  the  Commission  is 
hereby  directed  to  cause  a  copy  of  this 
Order  together  with  the  Findings  of  Fact 
and  Conclusions,  above  referred  to,  to  be 
published  forthwith  in  the  Federal  Reg¬ 
ister,  and  to  cause  a  copy  hereof,  to¬ 
gether  with  said  “Findings  of  Fact  and 
Conclusions”  of  the  Commission  to  be 
mailed  to  the  Consumers’  Counsel,  to  the 
Secretary  of  each  District  Board,  to  all 
parties  who  have  filed  their  appearances 
in  the  hearing  relating  to  the  aforesaid 
proposals,  and  to  cause  copies  thereof  to 
be  made  available  for  inspection  by  inter¬ 
ested  parties  at  the  office  of  the  Secre¬ 
tary  of  the  Commission,  Washington, 
D.  C..  and  at  the  office  of  each  Statistical 
Bureau  of  the  Commission. 

By  order  of  the  Commission. 

Dated  this  2nd  day  of  February,  1939. 

[seal]  F.  Witcher  McCullough, 

Secretary. 


Findings  as  to  the  Facts  and  Conclu¬ 
sions  of  the  Commission 

Pursuant  to  the  provisions  of  an  Act 
of  Congress  approved  April  26,  1937,  en¬ 
titled  “An  Act  to  regulate  interstate  com¬ 
merce  in  bituminous  coal  and  for  other 
purposes”  (Public  No.  48,  75th  Congress, 
1st  Sess.),  known  as  the  “Bituminous 
Coal  Act  of  1937,”  and  hereinafter  re¬ 
ferred  to  as  the  “Act,”  the  National  Bi¬ 
tuminous  Coal  Commission,  hereinafter 
referred  to  as  the  “Commission,”  under 


and  by  virtue  of  the  authority  granted 
in  Section  4  n  (a)  of  the  Act,  on  the 
20th  day  of  August  1938,  issued  its  Or¬ 
ders  No.  249  and  No.  250  ordering  and 
directing  the  District  Boards  for  Dis¬ 
tricts  9,  10,  11,  12,  13,  14,  and  15  to  pro¬ 
pose  to  the  Commission  minimum  prices 
free  on  board  transportation  facilities  at 
the  mines  for  kinds,  qualities  and  sizes 
of  coal  produced  in  said  districts  and 
reasonable  rules  and  regulations  inci¬ 
dental  to  the  sale  and  distribution  of  coal 
j  by  code  members  within  said  districts, 
the  minimum  prices  and  marketing  rules 
and  regulations  to  be  proposed  by  the 
District  Board  for  District  13  to  be  lim¬ 
ited  to  that  part  of  District  13  known  as 
Minimum  Price  Area  3,  said  proposals  to 
be  submitted  to  the  Commission  on  or 
before  the  14th  day  of  September  1938. 

Said  orders  were  published  in  the  Fed¬ 
eral  Register  under  date  of  August  23, 
1938,  and  copies  of  said  orders  were 
mailed  to  each  of  the  code  members 
within  said  districts  and  to  each  of  the 
Secretaries  of  the  District  Boards  within 
Minimum  Price  Areas  2,  3,  4,  and  5,  as 
directed  in  said  orders. 

Order  No.  249  directed  each  of  the 
aforesaid  District  Boards  to  propose  to 
the  Commission  minimum  prices  f.  o.  b. 
transportation  facilities  at  the  mines  for 
kinds,  qualities,  and  sizes  of  coal  pro¬ 
duced  by  the  code  members  in  their 
respective  districts,  and  to  propose  such 
classification  of  coal  and  price  variations 
as  to  mines,  consuming  market  areas, 
values  as  to  uses  and  seasonal  demand, 
as  might  be  deemed  proper  and  within 
the  authority  conferred  by  the  Act. 
This  order  further  provided  that  each 
District  Board  should  transmit  its  sched¬ 
ule  of  proposed  minimum  prices  to  each 
code  member  in  the  district  before  filing 
such  schedule  with  the  Commission  in  i 
order  to  give  code  members  an  oppor¬ 
tunity  of  protesting  any  proposed  price 
classification. 

Order  No.  249  further  directed  that 
the  minimum  prices  proposed  by  the 
several  district  boards  should  conform  to 
the  following  standards  therefor  set  out 
in  Section  4  n  (a)  of  the  Act: 

(a)  The  proposed  minimum  prices  for 
each  of  the  aforesaid  districts  shall  yield 
a  return  per  net  ton  for  such  districts 
equal,  as  nearly  as  may  be,  to  the 
weighted  average  of  the  total  costs,  per 
net  ton,  of  the  tonnage  of  the  minimum 
price  area  within  which  such  district  is 
located,  as  said  weighted  average  here¬ 
tofore  has  been  determined  by  order  of 
the  Commission  dated  August  19,  1938, 
in  this  proceeding. 

(b)  They  shall  reflect,  as  nearly  as 
possible,  the  relative  market  value  of  the 
various  kinds,  qualities  and  sizes  of  coal 
to  which  they  are  applicable. 

(c)  They  shall  be  just  and  equitable 
as  between  producers  within  the  district. 

(d)  They  shall  be  just  and  equitable 
as  between  producers  within  the  district 


for  any  kind,  quality  or  size  of  coal  for 
shipment  into  any  consuming  market 
area. 

(e)  They  shall  not  permit  dumping. 

Order  No.  249  further  directed  that 
each  schedule  of  proposed  minimum 
prices  submitted  by  the  district  boards 
should  include  the  following  clause: 

Note. — The  prices  in  this  schedule  are  not 
the  final  minimum  prices  that  will  be  estab¬ 
lished  on  coal  for  shipment  by  code  mem¬ 
bers  within  this  district  into  consuming 
markets  of  this  district.  In  the  ultimate 
establishment  of  the  effective  minimum 
prices,  pursuant  to  subsection  (b)  of  Part 
II,  Section  4  of  the  Act,  the  minimum  prices 
as  proposed  in  such  schedule,  or  as  modified, 
are  subject  to  such  increase  or  decrease, 
respectively,  as  may  be  necessary  to  carry 
out  the  provisions  of  subsections  (a)  and 
(b)  of  Part  n,  Section  4  of  the  Act. 

Order  No.  250  directed  each  of  the 
aforesaid  District  Boards  to  propose  to 
the  Commission  reasonable  rules  and 
regulations  incidental  to  the  sale  and 
distribution  of  coals  by  the  code  mem¬ 
bers  of  their  respective  districts,  such 
rules  and  regulations  not  to  be  incon¬ 
sistent  with  the  requirements  of  Section 
4  of  the  Act  and  to  conform  to  the 
standards  of  fair  competition  therein 
established.  Said  order  directed  said 
District  Boards  to  transmit  such  pro¬ 
posed  rules  and  regulations  to  all  code 
members  in  order  that  they  would  be 
afforded  an  opportunity  of  studying 
such  proposed  rules  and  regulations 
and  of  protesting  to  any  of  such  pro¬ 
posals  and  to  suggest  whatever  added 
rules  or  regulations  such  code  mem¬ 
bers  deemed  necessary  to  properly  ef¬ 
fectuate  the  purposes  of  Section  4  erf 
the  Act. 

Upon  receipt  of  said  orders  by  the 
several  District  Boards  within  Mini¬ 
mum  Price  Areas  2,  3,  4  and  5,  said 
District  Boards,  as  directed  in  said 
orders,  proceeded  to  propose  such  mini¬ 
mum  prices  and  marketing  rules  and 
regulations  as  in  their  judgment  con¬ 
formed  to  the  requirements  of  said  or¬ 
ders.  Schedules  evidencing  such  pro¬ 
posals  were  prepared  by  said  District 
Boards  and  copies  of  same  were  trans¬ 
mitted  to  each  code  member  within  the 
respective  districts  in  order  that  such 
code  members,  after  due  consideration 
of  said  schedules,  might  present  to 
their  respective  District  Boards  what¬ 
ever  objections,  if  any,  they  might  have 
to  said  schedules,  and  in  order  that  the 
respective  District  Boards,  after  due 
consideration  of  such  objections,  if  any, 
might  revise  such  schedules  in  such 
manner  as,  in  their  judgment,  would 
better  conform  to  the  requirements  of 
Orders  No.  249  and  No.  250,  as  issued 
by  the  Commission,  and  to  the  require¬ 
ments  of  Section  4  n  (a)  of  the  Act. 

The  schedules  of  minimum  prices,  as 
revised,  together  with  the  data  upon 
which  same  were  computed  and  the 
schedules  of  marketing  rules  and  regu¬ 
lations,  together  with  the  reasons  sup- 
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porting  same,  were  transmitted  to  the 
Commission  as  directed  in  said  orders. 

Subsequent  to  the  receipt  of  said 
schedules  by  the  Commission,  the  Com¬ 
mission,  on  the  11th  day  of  October 
1938,  issued  its  order  giving  notice  to  all 
interested  parties  of  a  hearing  to  be 
held  upon  the  proposals  of  minimum 
prices  and  marketing  rules  and  regula¬ 
tions  as  proposed  and  submitted  to  the 
Commission  by  the  District  Boards  for 
Districts  9,  10,  11,  12,  13  (except  Van 
Buren,  Warren  and  McMinn  Counties 
in  Tennessee) ,  14  and  15  within  Mini-  I 
mum  Price  Areas  2,  3,  4  and  5,  said 
hearing  to  be  held  on  the  26th  day  of 
October  1938,  at  the  Hearing  Room  of 
the  Commission,  15th  and  Eye  Streets, 

N.  W.,  Washington,  D.  C.  As  expressed 
in  the  face  of  said  order,  said  hearing 
was  to  be  held  for  the  purpose  of  re¬ 
ceiving  evidence  relating  to  the  afore¬ 
mentioned  proposals  of  minimum  prices 
and  marketing  rules  and  regulations  in 
order  to  enable  the  Commission  to  ap¬ 
prove  or  modify  such  proposals  to  the 
end  that  such  proposals,  as  approved 
or  modified,  may  serve  as  the  basis  for 
the  coordination  of  same  as  provided  in 
Section  4  II  (b)  of  the  Act. 

Said  order  giving  notice  of  said  hear¬ 
ing  directed  the  Secretary  of  the  Com¬ 
mission  to  cause  copies  of  said  proposals 
to  be  made  available  for  inspection  by 
interested  parties  at  the  office  of  the 
Secretary  of  the  Commission  at  Wash¬ 
ington,  D.  C.,  and  at  the  office  of  each 
Statistical  Bureau  of  the  Commission 
within  Minimum  Price  Areas  2,  3,  4  and 
5;  to  cause  a  copy  of  said  order  to  be 
published  forthwith  in  the  Federal  Regis¬ 
ter  and  in  two  consecutive  issues  of  a 
newspaper  having  a  general  circulation 
in  each  of  the  districts  within  Minimum 
Price  Areas  2,  3,  4  and  5;  and  to  cause  a 
copy  of  said  order  to  be  mailed  to  each 
of  the  code  members  within  said  districts,  1 
to  the  Office  of  Consumers’  Counsel, 
Washington,  D.  C.,  and  to  the  Secretaries 
of  each  of  the  District  Boards  for  the  dis¬ 
tricts  within  Minimum  Price  Areas  2,  3,  4 
and  5.  A  copy  of  said  order  was  also  di¬ 
rected  to  be  made  available  for  inspection 
at  each  of  the  Statistical  Bureaus  of  the 
Commission  within  said  districts. 

The  aforesaid  directions  in  said  order 
were  complied  with.  A  copy  of  said  or¬ 
der  was  made  available  for  inspection  at 
the  office  of  the  Secretary  of  the  Com¬ 
mission  at  Washington,  D.  C.,  and  at  the 
office  of  each  of  the  Statistical  Bureaus 
of  the  Commission  within  each  of  the 
districts  within  Minimum  Price  Areas  2, 
3,  4  and  5.  A  copy  of  said  order  was 
published  in  the  Federal  Register  of 
date  October  14,  1938,  and  a  copy  of  said 
order  was  mailed  to  each  of  the  code 
members  within  Minimum  Price  Areas 
2,  3,  4  and  5,  to  the  Office  of  Consumers’ 
Counsel,  Washington,  D.  C.,  and  to  each 
of  the  Secretaries  of  the  District  Boards 
within  Minimum  Price  Areas  2,  3,  4  and 
5.  A  copy  of  said  order  was  published  in 
two  consecutive  issues  of  The  Des  Moines 
Rogisur,  Des  Moines,  Iowa;  The 


Birmingham  News,  Birmingham,  Ala¬ 
bama;  the  Illinois  State  Register,  Spring- 
field,  Illinois;  The  Terre  Haute  Tribune, 
Terre  Haute,  Indiana;  The  Louisville 
Times,  Louisville,  Kentucky;  The  Kansas 
City  Star,  Kansas  City,  Missouri;  and 
the  Arkansas  Democrat,  Little  Rock  Ar¬ 
kansas,  newspapers  having  a  general  cir¬ 
culation  in  each  of  the  respective  dis¬ 
tricts  within  Minimum  Price  Areas,  2,  3, 

4  and  5. 

Subsequent  to  the  issuance  and  service 
of  the  aforementioned  order  giving  no¬ 
tice  of  hearing  upon  the  proposed  mini¬ 
mum  prices  and  marketing  rules  and  reg¬ 
ulations  as  proposed  by  the  District 
Boards  for  Districts  9,  10,  11,  12,  13  (ex¬ 
cept  Van  Buren,  Warren  and  McMinn 
Counties  in  Tennessee),  14  and  15,  the 
Commission,  on  the  21st  day  of  October 
1938,  issued  its  order  giving  notice  of  post¬ 
ponement  of  said  hearing,  the  date  of  ] 
said  hearing  being  postponed  from  the 
26th  day  of  October  1938  to  the  3d  day 
of  November  1938. 

Said  order  giving  notice  of  the  post¬ 
ponement  of  said  hearing  directed  the 
Secretary  of  the  Commission  to  cause  a 
copy  of  same  to  be  published  forthwith  in 
the  Federal  Register  and  in  two  consec¬ 
utive  issues  of  a  newspaper  having  a  gen¬ 
eral  circulation  in  each  of  the  aforesaid 
districts.  Said  order  further  directed  the 
Secretary  of  the  Commission  to  mail  a 
copy  of  same  to  each  of  the  code  mem¬ 
bers  within  Minimum  Price  Areas  2,  3,  4 
and  5,  to  the  Office  of  Consumers’  Coun¬ 
sel,  and  to  the  Secretary  of  each  of  the 
District  Boards  within  said  Minimum 
Price  Areas.  The  Secretary  of  the  Com¬ 
mission  was  also  directed  to  make  a  copy 
of  said  order  available  for  inspection  at 
each  of  the  Statistical  Bureaus  of  the 
Commission  within  Minimum  Price  Areas 
2,  3,  4  and  5. 

The  aforesaid  directions  in  said  order 
were  complied  with.  A  copy  of  said  or¬ 
der  was  published  in  the  Federal  Reg¬ 
ister  of  date  October  25, 1938,  and  copies 
of  said  order  were  mailed  to  each  of  the 
code  members  within  Minimum  Price 
Areas  2,  3,  4  and  5;  to  the  Office  of  Con¬ 
sumers’  Counsel,  Washington,  D.  C.;  and 
to  each  of  the  Secretaries  of  the  District 
Boards  for  Districts  9,  10,  11,  12,  13,  14 
and  15.  A  copy  of  said  order  was  made 
available  for  inspection  at  each  of  the 
Statistical  Bureaus  of  the  Commission 
within  said  districts.  A  copy  of  said  or¬ 
der  was  published  in  two  consecutive 
issues  of  the  Birmingham  News,  Birming¬ 
ham,  Alabama;  The  Des  Moines  Regis¬ 
ter,  Des  Moines,  Iowa;  Illinois  State 
Register,  Springfield,  Illinois;  Arkansas 
Democrat,  Pulaski  County,  Arkansas; 
The  Terre  Haute  Tribune,  Terre  Haute, 
Indiana;  The  Kansas  City  Star,  Kansas 
City,  Missouri ;  and  The  Louisville  Times, 
Louisville,  Kentucky,  newspapers  having 
a  general  circulation  in  each  of  the  re¬ 
spective  districts  within  Minimum  Price 
Areas  2,  3,  4  and  5. 

The  Commission  on  the  29th  day  of 
October  1938  issued  its  order  giving  no¬ 
tice  that  the  hearing  in  the  matter  of 


the  proposals  of  minimum  prices  and 
marketing  rules  and  regulations  as  sub¬ 
mitted  to  the  Commission  by  the  District 
Boards  for  Districts  9,  10,  11,  12,  13  (ex¬ 
cept  Van  Buren,  Warren  and  McMinn 
Counties  in  Tennessee),  14  and  15  as 
previously  set  by  order  of  the  Commis¬ 
sion  for  the  3d  day  of  November  1938,  at 
10  a.  m.  in  the  Hearing  Room  of  the 
Commission  at  15th  Street  and  Eye 
Street,  N.  W.,  Washington,  D.  C.,  had 
been  separated  so  as  to  provide  for  that 
part  of  the  hearing  relating  to  Minimum 
Price  Area  No.  3  to  be  held  in  the  City 
of  Washington,  D.  C.,  on  the  9th  day  of 
November  1938  and  that  part  of  the 
hearing  relating  to  Minimum  Price 
Areas  2,  4  and  5  to  be  held  in  the  City  of 
Chicago,  Illinois,  on  the  14th  day  of 
November  1938. 

Said  order  further  gave  notice  that 
the  date  for  the  hearing  in  the  matter  of 
the  proposals  of  minimum  prices  and 
marketing  rules  and  regulations  as  sub¬ 
mitted  to  the  Commission  by  the  District 
Board  for  District  13  (except  Van  Buren, 
Warren  and  McMinn  Counties  in  Ten¬ 
nessee)  as  previously  set  by  order  of  the 
Commission  for  the  3d  day  of  November 
1938,  at  10  a.  m.  in  the  Hearing  Room  of 
the  Commission  at  15th  and  Eye  Streets 
NW.,  Washington,  D.  C.,  had  been  post¬ 
poned  to  November  9,  1938,  the  hearing 
to  be  held  at  the  same  hour  and  place. 

Said  order  also  gave  notice  that  the 
date  for  the  hearing  in  the  matter  of  the 
proposals  of  minimum  prices  and  mar¬ 
keting  rules  and  regulations  as  submitted 
to  the  Commission  by  the  District  Boards 
for  Districts  9,  10,  11,  12,  14  and  15  as 
previously  set  by  order  of  the  Commission 
for  the  3d  day  of  November  1938,  at  10 
a.  m.  in  the  Hearing  Room  of  the  Com¬ 
mission  at  15th  and  Eye  Streets  NW., 
Washington,  D.  C.,  had  been  postponed 
to  the  14th  day  of  November  1938,  said 
hearing  to  open  at  10  a.  m.  in  the  Hearing 
Room  of  the  Commission  in  the  Morri¬ 
son  Hotel,  Chicago,  Illinois. 

Said  order  giving  notice  of  the  separa¬ 
tion  and  postponement  of  said  hearing 
directed  the  Secretary  of  the  Commission 
to  cause  a  copy  of  same  to  be  published 
forthwith  in  the  Federal  Register  and  in 
a  newspaper  having  a  general  circulation 
in  Districts  9,  10,  11,  12,  13,  14  and  15. 
The  Secretary  of  the  Commission  was 
further  directed  to  cause  copies  of  said 
order  to  be  mailed  to  each  of  the  code 
members  within  said  districts,  to  the 
Office  of  Consumers’  Counsel,  Washing¬ 
ton,  D.  C.,  to  the  Secretaries  of  each  of 
the  District  Boards  within  Minimum 
Price  Areas  2,  3,  4  and  5,  and  to  make 
available  for  inspection  a  copy  of  said 
order  in  each  of  the  Statistical  Bureaus 
of  the  Commission  within  said  districts. 

The  aforesaid  directions  in  said  order 
were  complied  with.  A  copy  of  said 
order  was  made  available  for  inspection 
at  the  office  of  each  of  the  Statistical 
Bureaus  of  the  Commission  for  each  of 
the  districts  within  Minimum  Price 
Areas  2,  3,  4  and  5.  A  copy  of  said 
f  order  was  published  in  the  Federal 
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Register  of  date  November  1,  1938,  and 
copies  of  said  order  were  mailed  to  each 
of  the  code  members  within  Minimum 
Price  Areas  2,  3,  4  and  5;  to  the  Office 
of  Consumers’  Counsel,  Washington, 
D.  C.;  and  to  each  of  the  Secretaries  of 
the  District  Boards  within  Minimum 
Price  Areas  2,  3,  4  and  5.  A  copy  of 
said  order  was  published  in  two  con¬ 
secutive  issues  of  The  Louisville  Times, 
Louisville,  Kentucky;  the  Illinois  State 
Register,  Springfield,  Illinois;  The  Des 
Moines  Register,  Des  Moines,  Iowa;  The 
Terre  Haute  Tribune,  Terre  Haute,  Indi¬ 
ana;  The  Arkansas  Democrat,  Little 
Rock,  Arkansas;  The  Birmingham  News, 
Birmingham,  Alabama;  and  The  Kansas 
City  Star,  Kansas  City,  Missouri. 

Due  and  reasonable  notice  of  the 
separate  hearing  upon  the  proposals  of 
minimum  prices  and  marketing  rules 
and  regulations  as  submitted  to  the 
Commission  by  the  District  Boards 
within  Minimum  Price  Areas  2,  4  and  5, 
as  postponed,  having  been  given  all 
interested  parties,  said  cause  came  on 
for  hearing  before  the  Commission  on 
the  14th  day  of  November  1938,  at  the 
hour  and  place  as  specified  in  the  order 
of  the  Commission  dated  October  29, 
1938,  to  wit,  at  10  a.  m.,  in  the  Hear¬ 
ing  Room  of  the  Commission  at  the 
Morrison  Hotel,  Chicago,  Illinois;  and, 
after  said  hearing  had  been  duly  and 
formally  opened  and  all  interested 
parties  desiring  to  appear  had  entered 
their  appearances  in  said  cause,  the 
Commission  proceeded  to  receive  evi¬ 
dence  relative  to  the  proposals  of  mini¬ 
mum  prices  and  marketing  rules  and 
regulations  as  proposed  to  the  Commis¬ 
sion  by  the  District  Boards  for  Districts 
9,  10,  11,  12,  14,  and  15,  said  hearing 
being  duly  concluded  on  the  6th  day  of 
December  1938. 

At  said  hearing  all  interested  parties 
were  afforded  full  opportunity  to  be 
heard  on  the  proposals  of  minimum 
prices  and  marketing  rules  and  regula¬ 
tions  which  had  been  submitted  by  each 
of  the  District  Boards  within  Minimum 
Price  Areas  2,  4  and  5.  Each  of  the  Dis¬ 
trict  Boards  within  said  Minimum  Price 
Areas  adduced  evidence  relating  to  such 
proposals  and  placed  into  the  record  as 
exhibits  all  of  the  data  which  such  Dis¬ 
trict  Boards  had  used  as  a  basis  for  such 
proposals  and  each  of  the  District  Boards 
through  competent  witnesses  testified  as 
to  the  factors  which  the  District  Boards 
had  considered  in  determining  the  price 
relationships  and  the  marketing  rules 
and  regulations  which  had  been  proposed 
by  the  District  Boards  in  their  respective 
schedules. 

Each  of  the  schedules  of  proposed 
minimum  prices  offered  in  evidence  by 
the  District  Boards  contained  the  above 
clause  previously  quoted  from  Order  249 
which  clearly  indicated  that  the  Dis¬ 
trict  Boards  were  proposing  minimum 
prices  free  on  board  transportation 
facilities  at  the  mines  for  kinds,  qualities 
and  sizes  of  coal  produced  in  each  of  the 


aforesaid  districts  without  taking  into 
consideration  those  additional  factors 
and  standards  which  are  set  forth  in 
Section  4,  Part  n,  subsection  (b)  of  the 
Act.  The  minimum  prices  so  proposed,  as 
hereafter  approved  or  modified,  will 
serve  as  a  basis  for  coordination  as  pro¬ 
vided  in  Section  4  Et  (b)  of  the  Act. 
Such  proposals  of  minimum  prices  do  not 
take  into  account  differences  in  trans¬ 
portation  methods  and  charges  and  their 
effect  upon  a  reasonable  opportunity  to 
compete  on  a  fair  basis,  or  competitive 
relationships  between  coal  and  other 
forms  of  fuel  and  energy  as  such  matters 
constitute  a  part  of  the  coordination  of 
minimum  prices  and  are  properly  a  sub¬ 
ject  of  consideration  under  Section  4  H 
(b)  of  the  Act. 

The  Commission,  after  hearing  the 
evidence  adduced  with  respect  to  the 
minimum  prices  and  marketing  rules 
and  regulations  proposed  by  the  District 
Boards  for  Districts  Nos.  9,  11  and  12, 
upon  due  consideration  thereof,  and  be¬ 
ing  fully  advised  in  the  premises,  makes 
Findings  of  Fact  and  Conclusions  as  fol¬ 
lows: 

Minimum  Price  Area  No.  2 — District 
No.  9 

PROPOSED  MINIMUM  PRICES 

Soon  after  the  issuance  of  Order  No. 
249  of  this  Commission  and  conformably 
to  its  directions.  Bituminous  Coal  Pro¬ 
ducers  Board  for  District  No.  9,  herein¬ 
after  referred  to  as  District  Board,  held 
a  meeting  at  which  it  appointed  a  classi¬ 
fication  committee  of  seven  members  to 
review  all  facts  and  data  on  the  coal  pro¬ 
duced  in  District  No.  9  by  each  code 
member  and  to  report  to  the  District 
Board  its  recommendation  of  proper 
classifications  and  proposed  prices  of 
such  coal.  Each  member  of  this  com¬ 
mittee  had  not  less  than  twenty  years 
experience  in  the  production  and  mar¬ 
keting  of  coal. 

This  classification  committee  held  its 
first  meeting  on  August  25,  1938,  and 
subsequently  a  number  of  other  meetings 
at  various  places  within  the  Distrct,  and 
submtted  to  the  District  Board  a  report 
in  the  form  of  a  proposed  schedule  which 
contained  the  following:  (1)  The  price 
instructions  and  exceptions;  (2)  the  size 
classifications  of  coal  describing  twenty- 
one  size  groups;  (3)  a  list  of  all  code 
members  and  of  their  mines  in  District 
No.  9  showing  the  seams  and  the  quality 
classification  by  size  groups  for  all  uses; 
(4)  a  list  of  proposed  prices  in  cents  per 
net  ton  of  2,000  pounds  for  each  kind, 
quality  and  size  of  coal  so  classified  for 
shipment  into  all  market  areas;  and  (5) 
a  description  of  eighteen  market  areas 
by  states. 

The  District  Board  then  adopted  the 
report  of  the  classification  committee 
and,  at  a  meeting  held  September  30, 
1938,  it  sent  a  copy  of  this  proposed 
schedule  to  each  code  member  in  Dis¬ 
trict  No.  9  with  a  memorandum  to  the 


effect  that  the  District  Board  would  en¬ 
tertain  protests  that  might  be  filed  by 
any  dissatisfied  code  member.  The  Dis- 
trica  Board  received  objections  from 
seven  code  members  operating  truck 
mines  in  the  District  with  respect  to  the 
classifications  proposed  for  them  in  the 
schedule  of  proposed  minimum  prices 
transmitted  to  code  members  in  Dis¬ 
trict  No.  9  in  compliance  with  Order 
No.  249  but  none  from  the  code  members 
operating  rail  mines.  Accordingly,  the 
District  Board  made  some  modifications 
in  the  schedule  which  were  satisfactory 
to  all  operators  of  truck  mines. 

The  schedule  of  proposed  minimum 
prices,  as  revised  after  the  disposition 
of  the  said  objections,  hereinafter  re¬ 
ferred  to  as  the  schedule,  was  unani¬ 
mously  adopted  by  the  District  Board 
after  a  thorough  discussion  of  all  angles 
and  a  requisite  number  of  copies  there¬ 
of  were  filed  by  such  Board  with  the 
Commission  in  compliance  with  Order 
No.  249,  and  a  requisite  number  of  copies 
thereof  were  also  transmitted  by  such 
Board  to  all  code  members  in  the  Dis¬ 
trict  and  to  each  of  the  other  District 
Boards.  There  were  no  complaints  made 
to  the  District  Board  upon  this  schedule 
by  any  code  member.  This  schedule  was 
received  in  evidence  as  Exhibit  No.  690. 

Testimony  in  support  of  minimum 
prices  proposed  by  the  District  Board 
was  adduced  at  the  hearing  before  the 
Commission  by  two  expert  witnesses, 
one  of  whom  is  a  member  of  the  District 
Board,  and  both  thoroughly  familiar 
with  the  marketing  and  distribution  of 
coals  in  District  No.  9.  Their  knowledge 
of  District  No.  9  was  based  upon  years  of 
experience  in  the  District.  It  appears 
that  the  members  of  the  District  Board, 
seventeen  in  number,  who  took  an  active 
part  in  the  preparation  of  the  schedule, 
represent  all  the  various  seams  and  pro¬ 
ducing  subdistricts  within  District  No.  9, 
and  are  men  who,  by  reason  of  the  inti¬ 
mate  knowledge  of  their  own  coals  and 
their  general  familiarity  with  their  com¬ 
petitors’  coals,  are  fully  capable  of  judg¬ 
ing  the  price  differentials  and  relation¬ 
ships  between  the  kinds,  qualities,  and 
sizes  of  coal  produced  within  the 
District. 

In  the  schedule  of  minimum  prices 
proposed  by  the  District  Board,  the  seam 
in  which  each  code  member’s  mine  is 
located  appears  following  the  name  of 
the  mine.  These  seams  are  No.  9,  No.  11, 
No.  6,  No.  12,  No.  14,  and  various  stray 
seams  which  may  be  one  of  the  seams 
herein  named  and  which  are  all  truck 
mine  operations.  The  mines  having  coal 
seams  Number  9  and  Number  11,  have 
the  largest  production  in  District  No.  9. 
Those  having  coal  seams  No.  6  and  No. 
14  have  come  into  production  in  recent 
years,  and  those  having  coal  seams  No. 
12,  the  Empire  and  various  stray  seams 
have  very  small  production. 

We  find  that  the  District  Board, 
among  other  things,  considered  the  phys¬ 
ical  characteristics  and  the  uses  of  the 


FEDERAL  REGISTER,  Wednesday,  February  8,  1939 


549 


coal  produced  in  District  No.  9.  The  coal 
from  seam  No.  9  is  fairly  soft  and  it  is 
suitable  for  steam  and  domestic  purposes 
but  it  is  not  a  special  purpose  coal.  The 
coal  from  seam  No.  11  is  very  similar  in 
many  respects  to  the  coal  from  seam  No. 

9  when  it  is  properly  prepared  except  that 
it  has  a  parting  in  it  which  is  not  pres¬ 
ent  in  the  coal  from  seam  No.  9  and  this 
coal  is  also  suitable  for  steam  and  domes¬ 
tic  purposes.  The  coals  from  seams  No. 

9  and  No.  11  are  more  or  less  uniform  and 
are  generally  classified  alike.  The  coal 
from  seam  No.  6  is  rather  soft  in  struc¬ 
ture  but  due  to  its  peculiar  characteris¬ 
tics  it  is  used  for  steam,  domestic  and 
stoker  purposes.  The  coal  from  seam  No. 
14  is  firm  in  structure,  is  the  hardest  coal 
in  the  District,  has  a  distinctive  ash  of 
pinkish  color,  and  is  generally  used  for 
steam,  domestic,  and  stoker  purposes. 

The  approximate  tonnage  of  coal  from 
mines  in  District  No.  9,  distributed  by  the 
producers  therein  in  1937,  is  reported  in 
Exhibit  No.  691  as  8,063,453  tons  of  which 
7,729,422  tons  or  95.85  per  cent  were 
moved  by  rail  and  334,031  tons  or  4.15  per 
cent  by  truck.  It  is  also  shown  in  the 
order  of  volume  by  specific  sizes  and 
classifications  that  2,118,536  tons  of  size 
21  Class  C  coal  or  26.27  per  cent  of  the 
total,  1,359,845  tons  of  size  16  Class  C 
coal  or  16.86  per  cent  of  the  total,  1,090,- 
553  tons  of  size  4  Class  C  coal  or  13.52  per 
cent  of  the  total,  585,511  tons  of  size  8 
Class  C  coal,  or  7.26  per  cent  of  the  total, 
and  519,821  tons  of  size  2  Class  C  coal  or 
6.44  per  cent  of  the  total  were  then  dis¬ 
tributed  from  those  mines. 

The  consuming  market  areas  for  the 
coal  produced  in  District  No.  9  are  listed 
in  this  schedule  by  states  which  are: 
Kentucky,  Tennessee,  Alabama,  Missis¬ 
sippi,  Louisiana,  Texas,  Arkansas,  Kan¬ 
sas,  Missouri,  Nebraska,  Iowa,  North  Da¬ 
kota,  South  Dakota,  Minnesota,  Wis¬ 
consin,  Illinois,  Indiana,  and  Michigan. 
The  prices  proposed  are  one  price  into 
all  market  areas. 

The  schedule  of  the  District  Board 
proposes  twenty-one  size  groupings  from 
Size  Group  No.  1,  lump  coal  7"  lump 
or  larger  to  Size  Group  No.  21,  run-of- 
mine,  any  size  resultant  over  3” — no 
fines  removed  which  includes  314"  x  0", 
4"  x  0",  5"  x  0",  6"  x  0",  and  8"  x  0". 
All  of  these  size  groups  are  fully  de¬ 
scribed  in  Exhibit  690.  T7ie  sizes,  which 
were  comparable  competitively  and 
which  could  sell  at  the  same  price,  were 
grouped  together  into  one  size  group. 
These  various  size  groups  have  been  de¬ 
termined  as  a  result  of  familiarity  that 
the  members  of  the  District  Board  had 
with  the  various  operations  in  the  Dis¬ 
trict  and  with  the  methods  used  for  the 
Preparation  of  coal  at  each  mine,  mar¬ 
ketability  and  consumer  acceptance,  and 
belief  that  they  would  not  only  meet  the 
requirements  of  each  code  member  but 
also  permit  the  continuance  of  all  sizes 
which  were  being  produced  in  the 
District. 

In  determining  the  proposed  varia¬ 
tions,  or  differentials  in  price  among  the 
No.  26 - 2 


various  size  groups  in  the  schedule,  the 
District  Board  used  a  3-inch  lump  in 
Size  Group  No.  4,  a  3-inch  by  IV* -inch 
nut  in  Size  Group  No.  8  and  1 14 -inch 
screenings  in  Size  Group  No.  16  as  base 
sizes.  These  specific  sizes  in  the  base 
size  groups  were  used  as  a  starting  point 
and  were  related  as  to  price  to  one 
another  according  to  the  practice  in 
more  or  less  regulated  markets,  and 
from  these  three  base  sizes  the  compara¬ 
ble  values  of  the  various  sizes  were  then 
worked  out  and  a  price  placed  on  each 
size  in  proportion  to  the  base  coal.  A 
definite  charge  for  subjecting  coal  of 
specified  sizes  to  any  chemical,  oiling, 
waxing,  or  washing  process  was  deter¬ 
mined  by  the  District  Board  because 
such  treatment  of  the  coal  enhances  its 
value  and  because  the  charge  for  such 
treatment  is  customary  (page  1  of  Ex. 
890;  page  4  of  Ex.  691).  It  also  deter¬ 
mined  the  price  differential  for  a  num¬ 
ber  of  producers  who  are  unable  to  make 
all  sizes  of  coal  at  their  small  rail  mines 
that  would  enable  such  producers  to 
market  a  3-inch  lump  coal  in  compe¬ 
tition  with  6-inch  lump  coal  and  other 
sizes  in  proportion.  These  proposed 
price  variations  or  differentials  among 
the  various  size  groups  were  determined 
by  the  District  Board  after  it  had  con¬ 
sidered  the  market  practices  and  the 
customary  differentials  and  the  ability  of 
the  code  members  to  market  their  coal 
in  common  consuming  markets. 

In  classifying  the  coals  within  each 
size  group  as  to  quality,  the  District 
Board  took  into  consideration  the  anal¬ 
yses  of  the  coals,  the  seams  from  which 
they  were  produced,  the  methods  em¬ 
ployed  for  the  preparation  of  them 
at  each  mine,  and  the  marketabil¬ 
ity  and  the  consumer  acceptance.  From 
the  analyses,  it  was  determined  that  the 
coals  produced  from  any  one  seam  were 
generally  uniform  in  quality.  Wherever 
preparation  of  the  coals  improved  their 
quality,  such  coals  were  classified  accord¬ 
ingly  higher. 

In  the  schedule  proposed  by  the  Dis¬ 
trict  Board,  the  letters  are  indices  as  to 
the  price  in  each  size  group.  The  prices 
are  based  on  the  variations  in  the  quality 
of  the  coal.  The  letter  “A”  represents 
the  highest  priced  coal  in  each  size  group, 
and  the  letter  “B”  represents  the  next 
highest  priced  coal  in  each  size  group 
and  the  letters  “C,”  “D,”  “E,”  and  “F,” 
each  in  descending  order,  represent  a 
lower  price  coal  in  each  size  group,  ex¬ 
cepting  only  coal  classified  “E”  in  size 
group  No.  4.  Coal  from  seams  No.  9,  and 
No.  11,  was  taken  as  a  base  for  the  qual¬ 
ity  classification  and  was  generally  clas¬ 
sified  “C”  in  the  schedule,  and,  with  some 
exceptions  due  to  any  variation  in  qual¬ 
ity  occasioned  by  preparation  of  it,  a  uni¬ 
form  price  was  proposed  for  it  because  of 
the  uniform  characteristics  of  the  pre¬ 
ponderant  tonnage  of  coal  from  these 
seams  and  because  of  the  market  prac¬ 
tice  for  years  both  in  the  regulated  and 
unregulated  market.  The  coals  from 
seams  No.  6  and  No.  14  are  generally 


coals  of  higher  quality  than  the  coals 
from  seams  No.  9  and  No.  11  due  to  then- 
peculiar  characteristics.  The  proposed 
minimum  prices  of  the  coal  classified  as 
“C”  in  size  groups  No.  4,  No.  8  and  No. 
16  were  used  as  bases,  and  the  proposed 
minimum  prices  of  the  other  kinds  and 
qualities  of  coal  were  determined  by  re¬ 
lating  them  to  the  prices  for  these  base 
coals.  In  that  connection,  the  District 
Board  took  into  consideration  the  physi¬ 
cal  characteristics,  such  as  hardness  and 
noticeable  structural  peculiarities,  and 
the  uniformity  of  the  quality  of  the  coals 
as  appears  from  the  analyses  that  were 
made  by  the  U.  S.  Bureau  of  Mines  from 
samples  taken  at  fifty  rail  mines  that 
produce  94  per  cent  of  all  the  coal  pro¬ 
duced  in  the  District.  A  copy  of  the  re¬ 
port  on  these  analyses  of  coal  was  re¬ 
ceived  in  evidence  as  Exhibit  No.  692. 
Mine  run  coal  from  all  mines  in  the  Dis¬ 
trict,  whether  washed  or  unwashed,  was 
given  a  uniform  quality  classification  be¬ 
cause  of  its  marketability  and  consumer 
acceptance  among  “on-line”  railroads, 
its  principal  users. 

Subsequent  to  the  adoption  of  the 
schedule  by  the  District  Board  and  of  its 
submission  to  the  Commission,  the  Dis¬ 
trict  Board,  at  a  meeting  held  on  No¬ 
vember  8,  1938,  adopted  an  amendment 
and  supplement  to  such  schedule  con¬ 
taining  all  changes  in  price  classifications 
due  to  the  erroneous  classifications  and 
omissions  previously  made  therein 
through  oversight  and  clerical  error,  and 
submitted  such  amendment  and  supple¬ 
ment  to  the  Commission  with  the  in¬ 
struction  that  the  changes  be  treated  as 
if  they  had  been  originally  inserted  in 
said  schedule.  These  changes  affect  the 
price  classification  of  forty-one  pro¬ 
ducers  in  the  District  that  are  named  as 
code  members  in  said  schedule  shown  as 
Exhibit  No.  690,  and  comprise  one  in 
Size  Group  No.  7,  thirty-three  in  each  of 
Size  Groups  Nos.  10,  11,  and  12,  six  in 
Size  Group  No.  15,  and  one  in  Size  Groups 
1  to  21,  inclusive.  A  copy  of  the  amend¬ 
ment  was  received  as  Exhibit  No.  693. 

The  total  tonnage  of  the  various  classi¬ 
fications  and  size  groups  of  coal  of  Dis¬ 
trict  No.  9  based  on  the  distribution 
thereof  will  yield  an  average  realization 
of  $1.7782  per  ton  which  was  computed 
by  applying  the  prices  proposed  by  the 
District  Board  to  the  tonnages  of  coal 
reported  in  Commission’s  forms  D-l  and 
D-2  for  the  year  1937,  broken  down  into 
size  groups  and  classifications.  The  re¬ 
port  containing  data  on  this  realization 
was  received  in  evidence  as  Exhibit  No. 
691. 

And  now,  therefore,  upon  the  record 
in  this  cause,  upon  the  evidence  both  doc¬ 
umentary  and  otherwise,  on  file  with  this 
Commission,  and  upon  the  above  and 
foregoing  facts  found  to  exist,  we  find: 

I.  Protest 

At  the  hearing  the  Sentry  Coal  Mining 
Company  filed  a  protest  and  adduced 
testimony  relating  thereto.  This  protest 
was  directed  against:  (1)  a  proposed 
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differential  in  price  between  6"  and  7" 
Lump  coal;  (2)  a  proposed  differential 
in  price  between  3"  Lump  coal  and 
7"  x  3"  Egg  coal;  (3)  a  proposed  differ¬ 
ential  in  price  between  IV2"  x  0  screen¬ 
ings  and  iy4"  x  0  screenings;  (4)  a 
proposed  differential  in  price  between 
washed  and  unwashed  coals  in  Size 
Group  9;  and  (5)  a  proposed  classifica¬ 
tion  of  protestant’s  coals  of  its  Sentry 
Mine  in  District  No.  9  in  a  higher  price 
classification  bracket  than  the  coals  of 
other  rail  mines  operating  in  seams  No. 

9.  seams  No.  11,  and  other  seams  No.  14. 
The  protestant  requests  a  price  classi¬ 
fication  “C”  for  all  sizes  from  Size  Group 
1  through  Size  Group  21,  instead  of  the 
classifications  “A”  for  all  sizes  from  Size 
Group  1  through  Size  Group  7,  and  “B” 
for  all  sizes  from  Size  Group  8  through 
Size  Group  19,  which  have  been  pro¬ 
posed  by  the  District  Board. 

With  reference  to  the  proposed  differ¬ 
ential  in  price  between  6"  x  7"  Lump 
coal  and  to  the  proposed  differential  in 
price  between  3"  Lump  coal  and  7”  x  3" 
Egg  coal,  the  evidence  discloses  that  the 
protestant  passes  this  coal  over  both  a 
6"  and  7"  screen  because,  due  to  the 
pitch  at  which  the  screens  are  set  and 
the  speed  at  which  they  are  operated  and 
also  due  to  the  quantity  of  coal  passed 
over  the  screens,  such  use  of  the  two 
screens  is  necessary  for  the  protestant 
to  produce  a  coal  that  is  comparable  to 
a  6"  Lump  coal  or  a  6"  x  3"  Egg  coal. 
The  protestant  did  not  admit  producing 
a  7"  Lump  coal,  but  did  admit  that  in 
some  cases  the  producer  of  coal  that  has 
passed  over  a  larger  screen  has  an  ad¬ 
vantage,  that  double  screened  coals  are 
more  uniformly  sized  coals,  and  that 
these  coals  are  not  necessarily  used  for 
the  same  purposes. 

However,  the  schedule  of  the  Dis¬ 
trict  Board  was  submitted  to  this  Com¬ 
mission  after  a  full  and  careful  con¬ 
sideration  by  and  a  unanimous  judg¬ 
ment  of  its  members  as  herein  appears 
more  fully  and  in  that  schedule  it  pro¬ 
poses  the  highest  price  for  the  largest 
coals,  and  a  price  differential  between 
the  double  screened  and  the  single 
screened  coals. 

In  regard  to  the  proposed  differen¬ 
tial  in  price  between  IV2"  x  0  screen¬ 
ings  and  IV4"  x  0  screenings,  it  appears 
that  the  protestant  company  produced 
IV2"  x  0  and  1”  x  0  screenings  at  its 
Sentry  Mine,  which  it  priced  alike  but 
that  it  does  not  produce  iy4"  x  0 
screenings.  However,  it  is  unusual  for 
lVfc"  x  0  screenings  to  be  made  in  Dis¬ 
trict  No.  9  and  the  preponderant  ton¬ 
nage  of  screenings  made  therein  was 
the  1 V4”  x  0  size.  The  only  witness 
for  the  protestant  testified  that  these 
coals  are  generally  considered  inter¬ 
changeable  and  have  the  same  market 
value,  and  that  the  differential  in  price 
between  them  varies  according  to  plant 
performance.  Nevertheless,  in  the 
judgment  of  the  members  of  the  Dis¬ 


trict  Board,  the  differential  of  ten  cents 
(100  per  ton  between  these  coals  was 
proposed  because  it  reflects  the  differ¬ 
ence  in  the  value  of  the  coals  and  be¬ 
cause  it  has  been  customarily  main¬ 
tained  in  the  District  as  far  as  possible. 
The  evidence  presented  by  the  prot¬ 
estant  is  not  sufficient  to  warrant  this 
Commission,  at  this  time,  to  disturb  the 
proposals  made  by  the  District  Board 
and  the  proposed  differential  in  price 
should  be  approved  for  the  purposes  of 
coordination. 

Concerning  the  proposed  differential 
in  price  between  washed  and  unwashed 
coals  in  Size  Group  9,  it  appears  that 
the  protestant  is  the  only  producer  who 
is  washing  such  coal  mined  in  Seam  No. 

14  in  District  No.  9.  The  process  of 
washing  coal  removes  certain  impurities 
from  it  and  thereby  enhances  its  value. 
The  analyses  of  this  washed  coal  indi¬ 
cate  that  it  is  comparable  with  the  coal 
produced  from  Seam  No.  6,  when  loaded 
into  transportation  facilities,  and  the 
Commission,  therefore,  finds  that  this 
coal  in  Size  Group  9  is  comparably 
priced  in  the  price  schedule  proposed  by 
the  District  Board  and  that  the  differen¬ 
tials  in  price  between  the  washed  and 
the  unwashed  coals  in  this  Size  Group 
are  proper.  This  is  also  true  as  to  the 
coals  in  Size  Group  8,  and  the  Commis¬ 
sion  finds  that  the  coals  in  Size  Group  8, 
when  washed,  should  be  priced  ten  cents 
(10c)  per  net  ton  more  than  the  un¬ 
washed  coals  of  that  Size  Group. 

With  respect  to  the  proposed  classi¬ 
fication  of  protestant’s  coals  of  its  Sen¬ 
try  Mine  in  a  higher  price  classification 
bracket  than  the  coals  of  other  rail 
mines  operating  in  Seams  No.  9,  Seams 
No.  11,  and  other  Seams  No.  14,  and  with 
respect  to  its  request  for  a  lower  price 
classification  of  its  coals  in  Size  Group 
1  through  Size  Group  19,  the  only  wit¬ 
ness  for  the  protestant  testified  that,  so 
far  as  he  knows,  protestant’s  coal  in  raw 
state  from  the  Sentry  Mine  in  Seam 
No.  14  is  comparable  in  quality  and  of 
the  same  market  value  as  coal  from 
other  Seams  No.  14,  and  that  raw  coal 
of  similar  sizes  from  the  mines  in  Seams 
No.  14  is  of  the  same  market  value  as 
the  coal  from  Seams  No.  9  and  No.  11. 
No  specific  data  was  furnished  by  the 
protestant  as  to  the  coals  of  other  rail 
mines  and  the  report  of  analysis  of  the 
coal  presented  in  evidence  is  for  1"  x  0" 
slack.  However,  we  find  that  the  qual¬ 
ity,  the  methods  of  preparation,  the  con¬ 
sumer  acceptance  and  the  marketability 
of  protestant’s  coal  indicate  that  the 
price  classifications  proposed  for  it  by 
the  District  Board  are  correct. 

We  find  and  conclude  from  the  evi¬ 
dence  in  this  record  as  follows :  That  the 
District  Board  for  District  9  proposed 
size  groupings  that  would  meet  the  needs 
of  each  and  every  operator  in  the  Dis¬ 
trict;  that  the  differential  in  price  be¬ 
tween  iy4"  x  0  and  IV2"  x 0  coals  as  pro¬ 
posed  by  the  District  Board  reflects  the 


difference  in  the  value  as  between  such 
coals  in  all  markets;  that  the  washing 
charge  of  ten  cents  (100  per  ton  on  coals 
in  Size  Groups  9,  10,  11,  12  and  18,  re¬ 
flect  the  relative  value  of  such  coals  when 
washed  to  the  same  coals  as  when  un¬ 
washed;  that  a  washed  charge  of  ten 
cents  (10 0  per  ton  is  justified  on  coals 
in  Size  Group  8;  that  the  coals  of  the 
Sentry  Coal  Mining  Company,  Sentry 
Mine,  each  classified  so  as  to  establish  a 
proper  relationship  between  such  coals 
and  other  coals  produced  in  the  District, 
and  that  the  evidence  adduced  by  the 
protestant  is  not  sufficient  to  justify  or 
warrant  changing  the  size  groupings,  the 
price  relationship  between  size  group¬ 
ings,  the  washing  charge  of  ten  cents 
(100  per  ton  for  Size  Group  9,  or  the 
classification  of  protestant’s  coal  as  the 
same  was  proposed  by  the  District 
Board;  and  that  the  protest  of  Sentry 
Coal  Mining  Company  should  in  all  par¬ 
ticulars  be  denied. 

II.  Modifications  of  the  Schedule 

That  the  schedule  of  classifications 
and  minimum  prices  proposed  and  sub¬ 
mitted  to  the  Commission  and  received 
in  evidence  as  Exhibit  No.  690  should 
be  amended  as  is  hereinafter  stated; 

On  the  front  cover  page  thereof  the 
statement  which  reads  as  follows: 

“After  further  deliberations  of  the 
Bituminous  Coal  Producer’s  Board  for 
District  No.  9,  at  a  meeting  held  at 
Madisonville,  Kentucky,  October  10, 
1938,  this  is  the  final  proposed  price 
schedule  and  contains  all  changes.” 

should  be  deleted  because  it  is  super¬ 
fluous  and  does  not  serve  any  useful 
purpose  now  due  to  the  fact  that  amend¬ 
ments,  changes,  and  supplements  to  said 
proposed  price  schedule  were  proposed 
and  submitted  to  the  Commission  by 
the  District  Board. 

On  the  front  cover  page  thereof  the 
statement  which  reads  as  follows; 

“Note  ‘A’. — The  prices  in  this  schedule 
are  not  final  minimum  prices  that  will  be 
established  on  coal  for  shipment  by  code 
members  within  the  district  into  consum¬ 
ing  markets  of  this  district.  In  the  ulti¬ 
mate  establishment  of  the  effective  mini¬ 
mum  prices,  pursuant  to  subsection  (b)  of 
Part  II,  Section  4  of  the  Act,  the  minimum 
prices  as  proposed  in  such  schedule,  or  as 
modified,  are  subject  to  such  increase  or 
decrease,  respectively,  as  may  be  necessary 
to  carry  out  the  provisions  of  subsections 
(a)  and  (b)  of  Part  II,  Section  4  of  the 
Act.” 

should  be  deleted  and  the  following 
paragraph  substituted  therefor  for  the 
purposes  of  standardization; 

“Note. — The  prices  in  this  schedule  are  not 
the  final  prices  that  will  be  established  on 
coal  for  shipment  by  Code  Members  within 
this  District  into  consuming  markets  of  this 
district.  In  the  ultimate  establishments  of 
the  effective  minimum  prices,  pursuant  to 
subsection  (b)  of  Part  II,  Section  4  of  the  Act, 
the  minimum  prices  in  this  schedule  are  sub¬ 
ject  to  such  increase  or  decrease,  respectively, 
as  may  be  necessary  to  carry  out  the  provi¬ 
sions  of  subsections  (a)  and  (b)  of  Part  II, 
Section  4  of  the  Act.” 
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On  the  front  cover  page  thereof  the 
statement  which  reads  as  follows: 

"Note  ‘B’. — The  prices  in  this  schedule  are 
proposed  to  reflect  the  classification  and  value 
relationships  of  the  various  kinds  and  sizes 
of  coal  produced  within  the  district.  The 
level  of  prices  may  be  varied  to  comply  with 
the  requirements  of  subsection  (a)  of  Part 
II,  Section  4  of  the  Act  relating  the  prices  to 
the  weighted  average  of  the  total  cost  of  the 
Minimum  Price  Area. 

"The  level  of  prices  will  subsequently  be 
varied  in  various  consuming  markets  to  meet 
the  requirements  of  subsection  (b)  of  Part 
II,  Section  4  of  the  Act  relating  to  coordina¬ 
tion  and  to  competitive  relationships  between 
coal  and  other  forms  of  fuel  and  energy.” 

should  be  deleted  because  the  same  is 
not  properly  applicable  on  a  proposal  of 
prices  under  Section  4,  Part  II  (a)  of  the 

Act. 

Item  6  of  ‘‘Price  Instructions  and  Ex¬ 
ceptions”  on  page  one  of  said  schedule 
should  be  deleted  and  the  following  in¬ 
structions  should  be  substituted  therefor 
so  as  to  include  size  group  8: 

“6.  All  washed  coal  in  Size  Groups  8,  9, 
10.  11,  12,  and  18,  shall  be  priced  ten 
cents  per  ton  higher  than  unwashed  coal 
of  the  same  size  in  all  Market  Areas.” 

Item  8  of  “Price  Instructions  and  Ex¬ 
ceptions”  on  page  one  of  said  schedule 
should  be  deleted  and  the  following  in¬ 
structions  should  be  substituted  therefor: 

“8.  If  any  size  of  coal  is  made  for 
which  a  price  is  now  designated  herein, 
such  sizes  shall  be  priced  as  follows: 
lump  coal  shall  be  applied  to  the  next 
higher  size  group  applicable  to  lump; 
double  screened  coal  shall  be  applied  to 
the  next  higher  size  group  applicable  to 
double  screened,  except  egg  coal  larger 
than  designated  in  size  group  3  shall 
take  size  group  2  price.” 

On  page  two  of  said  schedule,  under 
the  title  of  “Size  Groups”  the  symbol 
('')  which  is  used  to  designate  an  inch 
and  which  precedes  the  word  “mesh” 
in  the  descriptions  of  Size  Groups  10, 
11,  12,  and  18,  should  be  deleted  so  that 
the  word  “mesh”  wherever  it  appears  in 
the  hereinbefore  mentioned  places,  be 
and  remain  without  any  size  symbol  de¬ 
scribing  it,  and  the  descriptions  of  said 
size  groups  should  read  as  follows: 

“10.  Chestnut. — Top  size  not  over  V/2", 
bottom  size  1"  to  6  mesh.  (Includes 

W  x  1",  iy4"  x  i",  i&"  x  3/4", 
iy4''  x  y4",  w  x  iy4"  x 
iy2"  x  6  mesh,  lY*,r  x  6  mesh.) 

“11.  Pea. — Top  size  not  over  1",  bot¬ 
tom  size  %"  to  6  mesh.  (Includes 
1"  x  %"  x  1"  x  6  mesh, 

%"  x  6  mesh.) 

“12.  Modified  Screenings. — Must  pass 
over  screen  10  mesh  or  smaller.  (In¬ 
cludes  iy2"  x  10  mesh;  iy4"  x  10  mesh; 
1"  x  10  mesh;  %"  x  10  mesh,  iy2"  x  20 
mesh,  etc.) 

“18.  tV'  x  10  mesh  or  smaller,  %"  x 
10  mesh  or  smaller.” 

On  page  four  of  said  Schedule  “Alpha¬ 
betical  List  of  Code  Members  Showing 
frice  Classifications  by  Sizes  of  All  Uses 


except  as  Separately  Shown”  for  R.  A. 
Bridges  (Bridges  Coal  Company) — Seam 
No.  14,  in  columns  of  Size  Groups  1  to 
21,  both  inclusive,  Classifications  A 
should  be  deleted  and  the  Classifications 
C  substituted  therefor  conformably  to 
the  approval  of  the  District  Board. 

On  page  five  of  said  Schedule  “Alpha¬ 
betical  List  of  Code  Members  Showing 
Price  Classifications  by  Sizes  of  All  Uses 
except  as  Separately  Shown”  for  C.  &  P. 
Mining  Company — for  Seam  No.  6  in 
column  of  Size  Group  7,  the  Classifica¬ 
tion  B  should  be  deleted  and  the  Classi¬ 
fication  C  substituted  therefor  conform¬ 
ably  to  the  approval  of  the  District 
Board. 

On  page  seventeen  of  said  Schedule 
“Alphabetical  List  of  Code  Members 
Showing  Price  Classifications  by  Sizes  of 
All  Uses  except  as  Separately  Shown”  for 
Trio  Coal  Company  of  Kentucky — Seam 
No.  11,  in  column  of  Size  Group  7,  the 
Classification  C  should  be  deleted  and  the 
Classification  D  substituted  therefor  con¬ 
formably  to  the  approval  of  the  District 
Board. 

On  page  seventeen  of  said  Schedule, 
“Alphabetical  List  of  Code  Members 
Showing  Price  Classifications  by  Sizes  for 
All  Uses  except  as  Separately  Shown”  for 
Victory  Coal  Company — Seam  No.  11,  in 
column  of  Size  Group  7,  the  Classifica¬ 
tion  C  should  be  deleted  and  the  Classifi¬ 
cation  D  substituted  therefor  conform¬ 
ably  to  the  approval  of  the  District 
Board. 

On  page  twenty  of  said  Schedule, 
“Prices  for  Shipment  into  all  market 
areas,”  the  decimal  points  appearing  in 
the  price  figure  1.90  Size  Groups  5  and  6 
of  Classification  D  and  in  the  price  figure 
1.85  in  Size  Group  21  of  Classification  C 
should  be  deleted  so  that  the  corrected 
price  figures  then  read  and  be  190  and 
185. 

Conformably  to  the  approval  of  the 
District  Board,  as  shown  by  an  excerpt 
from  the  minutes  of  its  meeting  which 
is  in  evidence  as  Exhibit  No.  693,  insert 
in  the  said  Schedule  under  the  title  of 
“Alphabetical  List  of  Code  Members 
Showing  Price  Classifications  by  Sizes  of 
All  Uses  except  as  Separately  Shown” 
the  additional  classifications  of  the  code 
members  for  the  size  groups  as  the  same 
appear  hereinbelow: 


Size  groups 

10 

11 

12 

15 

Claude  B.  Bratcher _ 

C 

c 

c 

0 

R.  W  Calloway. ..  _ 

C 

c 

c 

Community  Coal  Company. 

C 

c 

c 

Connelly  Coal  Company.... 

• 

• 

* 

c 

R.  L.  Davis.. . . . . 

• 

0 

0 

c 

Farmers  Coal  Company _ 

c 

c 

0 

• 

Finley  &  Stovell _ 

c 

0 

c 

• 

Graham  Hill  Coal  Company. 

0 

• 

0 

c 

Sherman  Hawes _ 

c 

c 

c 

• 

Bam  Hill... . . 

0 

c 

c 

• 

A.  W.  Hodges . . 

c 

c 

c 

• 

Jenkins  &  Patterson .  . 

c 

c 

c 

• 

O.  S.  Jernigan . . 

Johnson  &  Embry _ 

c 

c 

c 

0 

c 

c 

0 

0 

N.  Johnson _ _ _ 

T.  W.  Johnson  (Jolmson 

0 

0 

c 

0 

Coal  Company).. . 

0 

c 

C 

0 

Kendall  Brothers _ 

0 

0 

c 

0 

Noah  Kessinger 

• 

• 

• 

0 

0 

H.  L.  Kington _ _ 

c 

0 

0 

Frank  Kirtley _ _ _ 

0 

0 

1  O 

0 

Size  groups 

10 

11 

12 

15 

Maddox  &  Baldwin _ 

, 

0 

, 

c 

L.  E.  Maddox  (Maddox 
Coal  Company)... . . 

C 

c 

c 

0 

Mallory  Brothers  &  Sons _ 

C 

c 

c 

* 

C.  E.  Martin _ _ 

c 

c 

c 

0 

Neal  McCann _ _ _ 

c 

c 

c 

0 

J.  T.  McKinley . . 

c 

c 

c 

0 

Scott  Millard _ _ _ 

c 

C 

c 

0 

Montezuma  Coal  Company. 

• 

* 

c 

B.  D.  Moore _ 

c 

c 

c 

* 

C.  H.  Moorman  (Moorman 
Mines) _ _ 

c 

c 

c 

• 

Morris,  Basel  &  Arthur _ 

c 

c 

c 

• 

Ninth  Vein  Coal  Company.. 

c 

c 

c 

• 

Oates  &  Stanley _ _ 

c 

c 

c 

* 

Lucian  Ratliff  _ 

c 

c 

c 

• 

George  H.  Rudy  &  Com¬ 
pany  Inc _ _ 

c 

c 

c 

• 

Jesse  Sheffield _ 

c 

c 

c 

* 

W.  H.  Stevens  &  Son _  . 

c 

c 

c 

• 

Wiley  Woodruff  (\Vroodruff 
Coal  Company)  _ 

c 

c 

c 

• 

Zion  Coal  Company  Inc _ 

c 

c 

c 

• 

III.  Conclusions 

That  District  Board  No.  9,  as  directed 
in  Order  No.  249  of  this  Commission,  sub¬ 
mitted  to  this  Commission  a  schedule  of 
proposed  minimum  prices,  together  with 
the  data  upon  which  they  were  com¬ 
puted,  including  but  without  limitation, 
the  factors  considered  in  determining 
the  price  relationship. 

That  District  Board  No.  9,  as  directed 
in  Order  No.  249  of  the  Commission, 
proposed  such  classification  of  coal  and 
price  variations  as  to  mines,  consuming 
market  areas,  values  as  to  uses  as  are 
deemed  proper  and  within  the  authority 
conferred  by  the  Bituminous  Coal  Act 
of  1937,  but  without  having  taken  into 
consideration  price  variations  as  to  the 
values  as  to  seasonal  demand. 

That  District  Board  No.  9,  as  directed 
in  Order  No.  249  of  this  Commission, 
proposed  minimum  prices  free  on  board 
transportation  facilities  at  the  mines  for 
kinds,  qualities  and  sizes  of  coal  pro¬ 
duced  by  the  code  members  in  District 
No.  9. 

That  the  minimum  prices  as  proposed 
by  District  Board  No.  9  in  its  schedule 
as  amended  are  such  as  to  yield  a  return 
of  $1.7782  per  net  ton  for  District  No.  9 
equal  as  nearly  as  may  be  to  the  weight¬ 
ed  average  of  the  total  costs  of  $1,772 
per  net  ton  as  determined  by  this  Com¬ 
mission,  of  the  tonnage  of  Minimum 
Price  Area  2  within  which  District  No.  9 
is  included  under  the  Act. 

That  the  average  realization  of  $1.7782 
per  net  ton  is  not  affected  by  the  correc¬ 
tions,  changes  or  modifications  in  the 
classification  of  coal  produced  by  code 
members  in  District  No.  9  as  recom¬ 
mended  herein. 

That  the  minimum  prices  proposed  by 
District  Board  No.  9  as  they  appear  in  its 
schedule,  as  revised  and  as  herein  modi¬ 
fied,  reflect,  as  nearly  as  possible,  the  rel¬ 
ative  market  value  of  the  various  kinds, 
qualities,  and  sizes  of  coal  produced 
within  District  No.  9;  they  are  just  and 

(equitable  as  between  producers  within 
District  No.  9;  they  are  just  and  equit¬ 
able  as  between  producers  within  the 
District;  they  have  due  regard  to  the 
interests  of  the  consuming  public;  they 
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are  just  and  equitable  as  between 
producers  within  the  District  for  any 
kind,  quality,  or  size  of  coal  for  shipment 
into  any  consuming  market  area;  and 
they  do  not  permit  dumping. 

That  the  schedule  of  proposed  mini¬ 
mum  prices  as  amended,  corrected,  mod¬ 
ified  and  revised,  as  hereinbefore  set 
forth  and  as  submitted  to  this  Commis¬ 
sion  by  District  Board  No.  9  conforms 
to  the  directions  contained  in  Order  No. 
249  of  this  Commission  and  to  the  re¬ 
quirements  of  Section  4 — Part  II  (a)  of 
the  Bituminous  Coal  Act  of  1937,  and 
that  such  schedule  as  so  amended,  cor¬ 
rected,  modified  and  revised,  a  copy  of 
which  appears  in  the  appendix  for  Dis¬ 
trict  No.  9  hereto  attached,  be  and  the 
same  is  hereby  approved  by  this  Com¬ 
mission  to  s  ve  as  the  basis  for  the  co¬ 
ordination  provided  for  in  Section  4 — 
Part  II  (b)  of  said  Act. 


Appendix  for  District  No.  9 

SCHEDULE  OF  MINIMUM  PRICES  AS  MODIFIED 
AND  APPROVED  TO  SERVE  AS  A  BASIS  FOR 
COORDINATION 

Note. — The  prices  in  this  schedule  are  not 
the  final  prices  that  will  be  established  on 
coal  for  shipment  by  Code  Members  within 
this  district  into  consuming  markets  of  this 
district.  In  the  ultimate  establishment  of  the 
effective  minimum  prices,  pursuant  to  sub¬ 
section  (b)  of  Part  II,  Section  4  of  the  Act, 
the  minimum  prices  in  this  schedule  are 
subject  to  such  increase  or  decrease  respec¬ 
tively,  as  may  be  necessary  to  carry  out  the 
provisions  of  subsections  (a)  and  (b)  of  Part 
II,  Section  4  of  the  Act. 

P.  W.  McCullough, 

Secretary. 

Issued:  February  2,  1939. 

Price  Instructions  and  Exceptions 

1.  The  schedule  of  prices  shown  herein 
applies  f.  o.  b.  transportation  facilities 
at  mines  on  all  coal  produced  by  Code 
Members  in  the  District  shown  above. 

2.  All  prices  are  subject  to  the  Market¬ 
ing  Rules  and  Regulations  issued  by  the 
National  Bituminous  Coal  Commission. 

3.  All  size  designations  herein  are  for 
round  hole  screens.  When  other  types  of 
screens  are  used  the  round  hole  equiva¬ 
lent  shall  control  the  size. 

4.  All  prices  herein  are  per  net  ton  of 
2,000  lbs.  f.  o.  b.  transportation  facilities 
at  the  mines  unless  otherwise  designated. 

5.  When  coal  is  subjected  to  any  chem¬ 
ical,  oil  or  waxing  process,  an  additional 
charge  of  not  less  than  10  cents  per  net 
ton  shall  be  made. 

6.  All  washed  coal  in  size  groups  8,  9, 
10,  11,  12  and  18  shall  be  priced  10  cents 
per  net  ton  higher  than  unwashed  coal 
of  the  same  size  in  all  Market  Areas. 

7.  All  washed  coal  in  size  groups  13, 14, 
15,  16.  17,  19,  and  20  shall  be  priced  25 
cents  per  net  ton  higher  than  unwashed 
coal  of  the  same  size  in  all  Market  Areas. 

8.  If  any  size  of  coal  is  made  for  which 
a  price  is  not  designated  herein,  such 
size  shall  be  priced  as  follows:  Lump  coal 
shall  be  applied  to  the  next  higher  size 
group  applicable  to  Lump;  Double  I 


Screened  coal  shall  be  applied  to  the  next 
higher  size  group  applicable  to  double 
screened,  except  Egg  coal  larger  than 
designated  in  size  group  3  shall  take  size 
group  2  price. 

9.  Any  mine  or  any  size  group  of  a 
Code  Member  whose  mine  classification 
is  not  shown  herein  shall  take  the  same 
classification  as  mines  operating  in  the 
same  seam. 

10.  Mines  classified  D  in  size  groups  1, 

2,  3,  4,  and  7  covers  sales  of  coal  for 
domestic  purposes  only.  When  coal  is 
sold  for  steam  purposes,  mines  classified 
D  in  size  groups  1,  2,  3,  4,  and  7  shall 
charge  the  same  price  as  mines  classified 
C  in  all  size  groups. 

Size  Groups 

Sizes  of  Coal 

Group  No.  1.  7"  Lump  or  larger. 
Group  No.  2.  6”  Lump.  5"  Lump.  4" 
Lump. 

Group  No.  3.  Egg — Top  size  not  over 
8",  bottom  size  not  over  4"  (Includes 
8"  x  4",  8"  x  3",  7"  x  4",  7"x3".) 

Group  No.  4.  3"  Lump.  Egg — Top  size 
not  over  6",  bottom  size  not  over  4", 
(Includes  6"x4",  6”x3y2",  6"x3". 
5"  x  4",  5”  x  3",  4"  x  3".) 

Group  No.  5.  2"  Lump.  \y2”  Lump. 
iy4"  Lump.  Egg — Top  size  not  over  6", 
bottom  size  not  over  2y2".  (Includes 
6"  x  2y2",  6"  x  2",  6"  x  iy2,  6"  x  iy4", 
6"  x  5”  x  2",  5"  x  iy2".) 

Group  No.  6.  Egg — Top  size  not  over 
4",  bottom  size  not  over  2".  (Includes 
4"  x  2",  4"  x  iy2",  4"  x  iy4".) 

Group  No.  7.  Nut — Top  size  not  over 
3”,  bottom  size  not  over  2".  (Includes 
3"  x  2".) 

Group  No.  8.  Nut — Top  size  not  over 
3",  bottom  size  over  0"  but  not  over 
iy2".  (Includes  3”  x  iy2",  3"  x  iy4'\ 
3"  x  1",  3"  x  3"  x  y8".) 


Group  No.  9.  Nut — Top  size  not  over 
2",  bottom  size  over  0"  but  not  over 
iy2".  (Includes  2”  x  iy2",  2"  x  iy4", 
2"  x  1”,  2"  x  2 "  x  y4",  2"  x  y8'\) 

Group  No.  10.  Chestnut — Top  size  not 
over  iy2",  bottom  size  1"  to  6  mesh. 
(Includes  iy2"  x  1",  iy4"  x  l", 
iy2"  x  iy4"  x  y4",  iy2"  x  3/8"( 

iy4"  x  iy2"  x  6  mesh,  iy4"  X  6 

mesh.) 

Group  No.  11.  Pea — Top  size  not  over 
1",  bottom  size  %"  to  6  mesh.  (Includes 
1"  x  %"  x  1"  x  6  mesh, 

x  6  mesh.) 

I  Group  No.  12.  Modified  Screenings— 
must  pass  over  screen  10  mesh  or  smaller. 
(Includes  1V2"  x  10  mesh;  iy4"  x  10 
mesh;  1"  x  10  mesh;  %"  x  10  mesh, 

1  y2 "  x  20  mesh,  etc.) 

Group  No.  13.  Screenings — 3"  and  un¬ 
der  but  over  2"  (top  size).  No  fines 
removed. 

Group  No.  14.  Screenings — 2"  and  un¬ 
der  but  over  iy2"  (top  size).  No  fines 
removed. 

Group  No.  15.  Screenings — iy2"  and 
under  but  over  iy4"  (top  size) .  No  fines 
removed. 

Group  No.  16.  Screenings — iy4"  and 
under  but  over  1"  (top  size).  No  fines 
removed. 

Group  No.  17.  Screenings — 1"  and  un¬ 
der  but  over  A"  (top  size).  No  fines 
removed. 

Group  No.  18.  A"  x  10  mesh  or  small¬ 
er;  %"  x  10  mesh  or  smaller. 

Group  No.  19.  Carbon  A”  and  under 
but  over  14"  (top  size).  No  fines  re¬ 
moved. 

Group  No.  20.  Carbon — *4"  and  un¬ 
der.  No  fines  removed. 

Group  No.  21.  Run  of  Mine — Any  size 
resultant  over  3".  No  fines  removed. 
(Includes  3y4"  x  0;  4"  x  0;  5"  x  0; 
6"  x  0;  8"  x  0.) 
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Description  of  Market  Areas 

The  States  of  Kentucky,  Tennessee, 
Alabama,  Mississippi,  Louisiana,  Texas, 
Arkansas,  Kansas,  Missouri,  Nebraska, 
Iowa,  North  Dakota,  South  Dakota,  Min¬ 
nesota,  Wisconsin,  Illinois,  Indiana, 
Michigan. 

Minimum  Price  Area  No.  2 — District 
No.  11  (Indiana) 

proposed  minimum  prices 

Pursuant  to  the  Commission’s  Order 
No.  249,  the  District  Board  for  District 
No.  11  prepared  a  schedule  of  proposed 
minimum  prices  free  on  board  of  trans¬ 
portation  facilities  at  the  mines  for  the 
kinds,  qualities,  and  sizes  of  coal  pro¬ 
duced  by  the  Code  Members  within  said 
District,  and  such  classification  of  coals 
and  price  variations  as  to  mines  and 
consuming  market  areas,  and  values  as 
to  uses  and  demands  as  it  deemed  fit 
and  proper  within  the  authority  con¬ 
ferred  by  the  provisions  of  the  Bitumin¬ 
ous  Coal  Act  of  1937.  A  copy  of  said 
schedule  was  transmitted  to  each  and 
every  Code  Member  within  said  District 
No.  11. 

The  District  Board  for  District  No.  11 
received  44  protests  against  the  pro 
posed  minimum  prices,  and  each  prot- 
estant  was  notified  by  wire  on  September 
7,  1938,  that  the  Board  would  hold  a 
regular  session  September  8  and  9,  1938, 
in  the  Terre  Haute  House,  Terre  Haute, 
Indiana,  for  the  purpose  of  enabling 
said  protestants  to  present  their  written 
and/or  oral  protests,  or  to  supplement 
the  same. 

Of  the  Code  Members  who  filed  pro¬ 
tests,  representatives  of  33  companies 
or  members  appeared  at  the  session  of 
the  District  Board  held  on  the  said  8th 
and  9th  days  of  September,  1938.  11  of 
such  protestants  failed  to  appear.  A 
record  of  the  proceedings  of  said  hearing 
was  caused  to  be  made  by  the  District 
Board.  Thereafter,  the  Board  went  into 
executive  session  and  considered  each  of 
the  44  protests,  those  represented  at  the 
above  mentioned  meeting  and  also  those 
which  were  not  so  represented;  29  of 
said  protests  were  denied,  4  were  fully 
satisfied,  and  11  were  partially  adjusted 
and  satisfied.  The  District  Board  then 
amended  and  revised  its  proposed  sched¬ 
ule  of  minimum  prices  so  as  to  reflect 
changes  resulting  from  its  action  on  pro¬ 
tests  next  hereinabove  mentioned.  The 
schedule  as  so  amended  and  revised  was 
mailed  to  each  and  every  Code  Member 
within  said  District  No.  11.  The  requi¬ 
site  number  of  copies  so  revised  and 
amended  as  aforesaid  and  the  data  upon 
which  the  proposed  minimum  prices 
were  computed  and  the  factors  con¬ 
sidered  in  the  determination  of  proposed 
price  relationships,  were  submitted  to 
the  Commission  as  Exhibit  No.  628  and 
Exhibit  No.  630,  each  of  which  was  re¬ 
ceived  in  evidence  by  the  Commission. 

No.  26 - s 


After  the  submission  of  said  schedule 
of  proposed  minimum  prices,  as  amended 
and  revised,  by  District  Board  No.  11  to 
the  Commission,  several  protests  against 
the  provisions  thereof  were  filed  in  this 
proceeding  by  producer  members  within 
said  District  No.  11,  each  of  which,  with 
the  disposition  thereof,  appears  here- 
inbelow. 

The  schedule  of  proposed  minimum 
prices,  as  amended  and  revised,  by  Dis¬ 
trict  Board  No.  11  was  prepared,  con¬ 
sidered,  and  adopted  by  the  entire  Dis¬ 
trict  Board.  The  managing  director,  who 
is  also  the  secretary  and  treasurer  of  Dis¬ 
trict  Board  No.  11;  and  a  member  of  the 
Board,  and  another  witness,  not  a  Board 
member  but  an  officer  of  a  producer  Code 
Member  within  the  District,  active  as  an 
advisory  employee  of  the  Board,  each  of 
whom  is  thoroughly  familiar  with  the 
marketing  and  distribution  of  coals  pro¬ 
duced  in  District  No.  11,  testified  in  sup¬ 
port  of  said  schedule  of  proposed  mini¬ 


mum  prices.  Their  knowledge  of  the 
coals  produced  in  District  No.  11,  as  well 
as  all  matters  to  which  their  testimony 
relates,  is  based  upon  many  years  of  ex¬ 
perience  in  the  production,  sale  and  dis¬ 
tribution  of  the  coals  of  District  11. 

District  Board  No.  11  consists  of  seven¬ 
teen  members,  all  of  whom  have  had  wide 
experience  in  the  marketing  of  Indiana 
coals.  The  members  of  the  District 
Board  come  from  and  represent  produc¬ 
tion  and  transactions  in  each  subdistrict, 
respectively,  into  which  they  have  divided 
the  District.  They  have  an  intimate  col¬ 
lective  knowledge  of  the  relative  values 
of  all  coals  produced  in  each  of  said  sub¬ 
districts.  As  a  result  of  such  knowledge, 
the  Board  is  fully  qualified  to  determine 
the  price  differentials  and  relationships 
between  the  kinds,  qualities,  and  sizes  of 
the  coals  produced  within  the  District. 

The  following  table  shows  the  veins  of 
coal  which  are  mined  in  the  various 
counties  of  District  No.  11,  Indiana: 


Veins  of  Production 


Third 


Clay. 

Parke. 

Vigo. 


Fourth 


Clay. 

Daviess. 

Greene. 

Knox. 

Martin. 

Pike. 

Vermillion. 

Vigo. 

Sullivan. 


Fifth 


Clay. 

Daviess. 

Dubois. 

Fountain. 

Gibson. 

Greene. 

Knox. 

Martin. 

Parke. 

Perry. 

Pike. 

8j>encer. 

Sullivan. 

Vander¬ 

burgh. 

Vermillion. 

Vigo. 

Warrick. 


Sixth 


Greene. 

Knox. 

Spencer. 

Sullivan. 

Vermillion. 

Vigo. 

Warrick. 


Seventh 


Knox. 

Martin. 

Sullivan. 

Vigo. 


Brazil 

Block 


Clay. 

Daviess. 

Fountain. 

Martin. 

Owen. 

Parke. 

Spencer. 

Vigo. 


Semi  Brazil 
Block 


Clay. 

Daviess. 

Fountain. 

Greene. 

Martin. 

Owen. 

Parke. 

Vigo. 


Minshall 


Clay. 

Fountain. 

Owen. 

Vermillion. 

Vigo. 

Warren. 


Cannel 


Daviess. 

Greene. 


The  schedule  of  minimum  prices  pro¬ 
posed  by  the  District  Board  divides  the 
production  field  in  District  No.  11  into 
five  subdistricts  and  nineteen  county 
subdistricts,  each  set  identified  as  shown 
by  the  following  table: 

District 

Subdistrict  symbol :  identification 

BC _  Brazil-Clinton. 

LS -  Linton-Sullivan. 

PA _ Princeton-Ayrshire. 

BO _ Boonville. 

EV _ Evansville. 

County 

County  number:  identification 

1  _  Clay. 

2  -  Daviess. 

3  _  Dubois. 

4  -  Fountain. 

6 -  Gibson. 

6  -  Greene. 

7  _ Knox. 

8  _ Martin. 

9  _ Owen. 

10  _ Parke. 

11  _ Perry. 

12  _ Pike. 

13  _ Spencer. 

14  - Sullivan. 

18 _ Vanderburgh. 

16  _ _ Vermillion. 

17  _ Vigo. 

IIS _ _ _ Warren. 

19 _ Warrick. 


Subdistricts 

Symbol 

Number 
rail  mines 

Brazil-Clinton . . 

BC 

2S 

45 

Liuton-Sullivan.  _ 

LS 

Princeton-Ayrshire _ _ 

PA 

14 

Boonville. . . . . . 

BO 

6 

Evansville . . 

IV 

2 

Total  rail . . 

95 

As  of  November  7,  1938,  Code  Member 
mines  in  District  No.  11  were  as  follows: 


Number  of 
truck 

County :  mines 

Clay -  70 

Daviess _  19 

Dubois _  9 

Fountain _  28 

Gibson _  1 

Greene _  44 

Knox _  13 

Martin _  33 

Owen _  8 

Parke _  43 

Perry _  38 

Pike _  29 

Spencer _  31 

Sullivan _  24 

Vanderburgh _  1 

Vermillion _  37 

Vigo _  54 
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Number  of 
truck 

County — Continued.  mines 

Warren _ _ _  8 

Warrick _  67 

Total  truck _ 652 

Recapitulation 

Rail  Mines _  95 

Truck  Mines _ 552 

Total _ 647 

The  production  by  subdistricts  in  Dis¬ 
trict  No.  11  for  rail  mines  and  by  coun¬ 
ties  for  truck  mines  during  the  calendar 
year  1937  shows  the  following: 

Rail  Mines 


Subdistriots 

Production 

Percent 

Brazil-Olinton _ _ 

3, 018, 296 

6, 335, 617 

5, 032, 304 

1, 199, 172 

19.37 

40.65 

32.29 

7.69 

Linton -Sullivan - - 

Boonville  -  Evansville  (Com¬ 
bined)..- . . . 

Total  rail  mines _  _ 

15,  585,  388 

100.00 

Truck  Mines 

Counties 

Production 

Per  cent 

Olay  . . 

327,586 
56,095 
25,888 
40,582 
8,786 
70, 475 
155,544 
19, 874 
2,081 
126,  720 
16, 852 
44,  794 
13,304 
32, 183 

25.91 

4.44 

2.05 

3.21 

.69 

5.57 
12.30 

1.57 
.16 

10.02 

L  33 

3.54 
1.05 

2.55 

Fountain .  _  _ _ 

Pike'  . . . 

65,667 
135, 777 
2,548 
119,833 

5.19 
10. 74 
.20 
9.48 

1, 264.  587 

100.00 

Recapitulation 

Production 

Percent 

15, 585,  388 

92.50 

Total  Truck  Mines. . . 

1,  264,  587 

7.50 

16,  849, 975 

100.00 

Veins  of  coal 


3  (III) . . . 

4  (IV) . . . 

6  cvn:.:— 

7  (VII) . . . 

Block _ 

Semi-Block _ 

Minshall _ _ 

Cannel _ 


Total. 


RaQ  mines 


Truck  mines 


Tons 

Percent 

Tons 

Percent 

Tons 

Percent 

981,606 

2, 616,  228 

9,  971, 817 
1,214,305 
7,640 
793, 702 

6.30 

16.79 

63.98 

7.79 

.05 

6.09 

51, 423 
136.  473 
306, 024 
283,828 
10, 194 
312, 154 
46,  239 
111,235 
7, 017 

4.07 
10.79 
24.20 
22.  44 
.81 
24.68 
3.66 
8.80 
.55 

1,033,119 

2,  752, 701 
10, 277,  841 
1,498, 153 
17,  834 

1, 105,  856 
46,  239 
111,235 
7, 017 

6. 13  • 
16.34 
61.00 
8.89 
.11 
6.56 
.27 
.66 
.04 

15, 585,388 

100.00 

1,  264,  587 

100.00 

16, 849, 975 

100.00 

Combine;] 


The  reason  why  no  symbols  are  used 
for  subdistricts  for  truck  mines  is  that 
the  boundaries  of  the  subdistricts  for 
rail  mines  conform  to  the  groupings 
thereof  for  rate  making  purposes  and  it 
is  impossible  to  determine  with  any  de¬ 
gree  of  certainty  the  producing  subdis¬ 
tricts  in  which  many  of  the  truck  mines 
could  be  properly  located.  Therefore, 
instead  of  using  a  subdistrict  symbol  for 
truck  mines,  the  District  Board  has  in¬ 
dicated  by  numeral  references  the  coun¬ 
ties  in  which  such  mines  are  situated,  as 
explained  at  page  8  of  the  proposed  price 
schedule  (Exhibit  No.  628) ,  and  as  above 
herein  shown. 

The  tonnage  of  coal  produced  in  1937 
by  the  rail  and  truck  mines  in  District 
No.  11  from  the  various  seams  is  shown 
in  the  following  table: 


About  92.50  percent  of  the  total  pro¬ 
duction  during  the  calendar  year  1937 
was  by  rail  mines  and  approximately 
7.50  percent  by  truck  mines. 

During  its  deliberations,  the  District 
Board  appointed  four  committees  to  as¬ 
sist  it  in  the  classification  and  pricing 
of  the  coals  produced  within  the  Dis¬ 
trict.  Three  of  such  committees,  and 
each  of  them,  considered  and  recom¬ 
mended,  for  all  sizes  above  2  inches,  clas¬ 
sification  and  prices  in  the  following 
order: 

Committee  No.  1  for  Brazil  Block  Vein, 
Semi-Brazil  Block  Vein,  and  Minshall 
Vein. 

Committee  No.  2  for  5th  (V)  Vein 
Seam. 

Committee  No.  3  for  3rd  (HE),  6th 
(VI)  and  7th  (VII)  Veins. 

Committee  No.  4  considered  and  rec 
ommended  price  differentials  for  all  coal 
2  inches  and  smaller  for  the  entire  Dis¬ 
trict.  All  committee  members,  with  one 
exception,  were  District  Board  members. 
The  exception  was  Mr.  O.  L.  Scales,  a 
member  of  No.  4  Committee,  who  is  an 
outstanding  authority  on  Indiana  coals. 

All  actions  taken  were  approved  by 
vote  of  the  Board,  and  when  it  had 
finally  concluded  all  of  its  deliberations, 
all  previous  actions  were  approved  in 
and  by  a  resolution  adopted  in  the  prem¬ 
ises  (Exhibit  No.  629  in  evidence). 

With  respect  to  base  coal,  with  which 
comparisons  of  all  other  coals  were  made, 
the  quality  index  of  “E”  was  assigned  by 
the  Board  to  the  base  coal  in  all  size 
groups.  This  letter  “E”  was  selected  so 
as  to  leave  sufficient  indices  for  higher 
and  lower  quality  coals.  In  all  previous 
classifications  and  coordinations,  under 
N.  R.  A.,  the  Act  of  1935,  and  the  pres¬ 
ent  Act,  the  group  of  mines  producing 
the  base  coal  selected  was,  in  every  in¬ 
stance,  approved  and  used  as  the  base 
group.  With  this  determining  factor  as 
a  guide,  the  4th  (IV)  Vein  coal  in  the 
Brazil-Clinton  subdistrict  was  selected 
by  the  District  Board  as  the  base  coal. 
The  mines  producing  such  coal  are  shown 
in  Exhibit  No.  641,  as  Mine  Group  No.  1. 

The  District  Board  divided  the  rail 
shipping  mines  in  District  No.  11  into 
fourteen  groups,  Nos.  1  to  14,  inclusive, 
thus: 


(1)  The  mines  in  Group  No.  1  (base) 
are  Binkley  Mining  Company’s  Miami  No. 
10;  Clinton  Coal  Company's  Submarine 
No.  2;  Saxton  Coal  Mining  Company’s 


Saxton  Mine  No.  1.  These  three  mines 
produce  the  best  quality  of  4th  (IV) 
Vein  coal,  in  all  sizes,  in  District  No.  11. 
All  sizes  are  classified  as  “E.” 

(2)  Group  No.  2  of  this  classification 
includes  only  the  Bardyke  Mine  of  Snow 
Hill  Coal  Corporation.  The  coal  pro¬ 
duced  by  this  mine  is  identical  in  quality, 
in  all  sizes,  with  the  coal  of  Group  No.  1, 
and  were  it  not  that  it  is  equipped  with 
a  washer,  would  bear  the  same  classifica¬ 
tion  in  all  sizes.  But  for  this  reason  Size 
Bracket  8  is  given  “F”  classification. 

(3)  Price  differentials  between  Group 
No.  1  and  Group  No.  3  coals  are  found 
only  in  Size  Brackets  7,  10,  11,  13,  16, 
and  17,  all  of  which  relate  to  coal  under 
2  inches.  The  mines  in  this  No.  3  Group 
are  all  in  the  Linton -Sullivan  subdistrict 
and,  because  of  characteristic  dirty 
bands,  produce  an  inferior  quality  in  the 
raw  sizes  under  2  inches. 

(4)  The  coal  produced  by  the  two 
mines  in  Group  No.  4  is  identical  with 
that  produced  in  Group  No.  3,  but  some 
sizes  are  washed. 

(5)  Group  No.  5  includes  eight  mines, 
all  of  which  produce  coal  in  Vein  No.  5 
(V),  with  the  single  exception  of  Snow 
Hill  Coal  Corporation’s  Talleydale  Mine, 
which  produces  in  No.  3  (IH)  Vein.  The 
mines  of  this  group  are  considerably 
scattered,  producing  in  the  Boonville, 
Princeton-Ayrshire,  and  Linton-Sullivan 
subdistricts.  The  coal  of  this  group  has 
a  more  limited  market  than  has  the  base 
coal.  The  B.  t.  u.  per  pound  is  com¬ 
parable  with  that  of  the  base  coal.  The 
market  limitation  mentioned  is  due  to 
low  fusion  temperature  in  ash  and  the 
high  sulphur  content  appearing  in  all 
sizes,  resulting  in  a  lowered  level  of  value 
for  steam  and  industrial  purposes.  For 
domestic  sizes  the  volatile  matter  is  gen¬ 
erally  within  5  or  6  per  cent  of  the  total 
fixed  carbon,  making  for  a  low  fixed 
carbon-volatile  matter  relationship. 
This  results  in  extremely  dirty  and 
smoky  burning  conditions  in  domestic 
application,  lowering  very  greatly  the 
market  value  of  sizes  in  Size  Brackets  1 
to  6  for  domestic  application  in  certain 
market  areas,  and  entirely  prohibiting 
sales  in  others. 

(6)  Mine  Group  No.  6  includes  four 
mines,  all  in  Linton-Sullivan  subdistrict 
and  producing  in  Vein  No.  6  (VI).  This 
varies  in  some  essential  qualities  from 
the  base  coal  (Group  No.  1,  Seam  No.  4) , 
as  well  as  from  the  Group  No.  5  coal.  In. 
Size  Brackets  1  to  3,  inclusive,  are  shown 
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the  sizes  sold  almost  exclusively  for  do¬ 
mestic  application.  Coals  produced  at 
these  4  mines,  in  these  Size  Brackets 
have  qualities  not  possessed  by  the  base 
coal  and  most  other  coals  in  the  State — 
District  No.  11.  The  lump  and  egg  in 
these  sizes  are  black  and  shiny,  present¬ 
ing  a  homogeneous  mass  of  apparently 
good  quality.  The  ash  content  compares 
favorably  with  the  base  coal,  having 
burning  characteristics  which  provide,  in 
domestic  application,  what  is  known  as 
clean  burning  coal,  relatively  free  from 
soot  and  other  undesirable  features.  It 
burns  as  dry  and  more  freely  than  does 
(he  base  cool.  It  has  a  better  appear¬ 
ance,  twit  it  has  a  somewhat  higher  sul¬ 
phur  content,  though  not  sufficient  to 
render  it  objectionable  in  domestic 
application. 

(7)  Mine  Group  No.  7  includes  6 
mines,  5  in  Brazil -Clinton  subdistrict 
and  (me  in  Linton -Sullivan  subdistrict. 
There  are  3  producing  in  Vein  No.  6  (VI) 
and  3  in  Vein  No.  3  (HI).  Market  and 
price  history,  general  burning  character¬ 
istics,  and  all  other  pertinent  data  indi¬ 
cate  that  coal  from  these  mines,  in  Size 
Brackets  1  to  6,  inclusive,  should  be 
priced  10  cents  per  ton  below  the  coals 
from  Group  No.  5,  with  which  they  are 
in  active  competition,  establishing  there¬ 
by  a  relationship  of  35  cents  per  ton 
lower  than  classification  “E,”  which  is 
the  base  coal.  These  are  therefore  clas¬ 
sified  as  "L.”  In  Size  Brackets  7  to  17, 
inclusive,  excepting  washed  sizes  which 
are  not  produced  at  any  of  the  mines 
in  this  group,  analyses,  general  price  and 
market  history,  and  all  other  data  pre¬ 
sented  by  the  Board,  indicate  that  these 
sizes  should  bear  the  lowest  relative  price 
of  any  coal  produced  in  District  No.  11. 
Therefore,  classification  “K”  was  as¬ 
signed  to  these  last  mentioned  sizes,  be¬ 
ing  30  cents  per  ton  below  the  same 
sizes  in  the  base  coal. 

(8)  Mine  Group  No.  8  includes  eight 
mines,  one  producing  in  Vein  No.  4  (IV) , 
six  in  Vein  No.  5  (V)  and  one  in  Vein 
No.  7  (VII) .  Seven  of  these  mines  are 
in  the  Brazil -Chnton  subdistrict  and  one 
in  the  Linton-Sullivan.  While  in  some 
respects  widely  different  in  character, 
the  coals  from  the  mines  in  this  group 
are  generally  such,  as  indicated  by 
market  and  price  history,  analyses,  and 
other  relevant  data,  that  have  in  the 
Past  competed  on  an  equal  basis  with 
each  other  and  with  the  coals  from  Mine 
Group  No.  5,  in  Size  Brackets  1  to  7, 
inclusive,  and  in  Bracket  18.  It  should 
therefore,  bear  the  same  price  relation¬ 
ship  to  the  base  Group  “E”  as  do  the 
coals  in  Group  No.  5.  Size  Brackets 
10.  11,  13,  16,  and  17  belong  in  the 
same  class  as  the  same  sizes  produced  by 
mines  in  Group  No.  7.  These  mines  pro¬ 
duce  coal  extremely  high  in  ash  and  sul¬ 
phur  and  of  such  poor  quality  as  to  ex¬ 
clude  it  from  use  in  most  industrial 
Plants.  For  this  reason  classification 
"K”  was  assigned  to  these  size  groups, 
the  lowest  in  fine  sizes. 


(9)  The  two  mines  which  constitute 
Group  No.  9  might  well  have  been 
placed  in  Group  No.  8,  except  for  the 
fact  that,  in  the  opinion  of  the  District 
Board,  they  should  be  granted  the  priv¬ 
ilege  of  modifying  the  coals  in  Size 
Bracket  No.  11  without  extra  charge, 
to  provide  for  them  fair  competitive  op¬ 
portunity,  as,  and  for  the  same  reasons, 
explained  under  Group  No.  6. 

(10)  Mine  Group  No.  10  consists 
of  22  mines,  all  operating  in  Vein  No. 

5  (V),  of  which  7  are  in  Linton-Sulli¬ 
van,  9  in  Princeton- Ayrshire,  4  in  Boon- 
ville,  and  2  in  Evansville  subdistricts. 
The  mines  in  this  group  produce  coal 
in  the  raw  preparation  only,  with  the 
exception  of  the  Electric  Shovel  Coal 
Corporation's  Ayrshire  Mine,  which  air- 
cleans  some  sizes.  These  are  the  same 
kinds  of  coals  as  those  produced  by  the 
mines  in  Group  No.  5,  and  for  that 
reason  bear  the  same  relationship  to  the 
base  coal. 

(11)  Mine  Group  No.  11  includes  5 
mines  producing  coals  from  Vein  No. 

6  (VI)  in  the  Linton-Sullivan  subdis¬ 
trict.  So  far  as  Size  Brackets  1  to  7, 
inclusive,  axe  concerned,  the  same  con¬ 
dition  exists  and  the  same  facts  apply 
to  coal  from  mines  in  this  group  as  that 
from  mines  in  Group  No.  6,  except  for 
the  presence  of  washers  in  No.  6  Group 
mines. 

(12)  Mine  Group  No.  12  includes  but 
two  mines.  They  operate  in  Vein  No. 

5  (V)  in  the  Linton-Sullivan  subdis¬ 
trict.  The  seam  is  of  the  same  geologi¬ 
cal  age  as  that  in  which  Group  No.  10 
and  Group  No.  5  operate,  yet,  the  mines 
in  this  group  produce  coal  of  an  en¬ 
tirely  different  character,  appearance, 
and  performance  properties.  In  the 
Size  Brackets  1  to  3,  inclusive,  these  two 
mines  produce  coals  which,  in  analy¬ 
sis,  appearance,  customer  acceptance, 
and  other  relevant  factors,  are  superior 
to  the  base  coal.  For  this  reason  the 
Board  evaluated  the  same  by  assigning 
classification  “C”  to  these  size  brackets, 
which  is  10  cents  per  ton  higher  than 
the  base  coal.  In  Size  Brackets  4  and 
5  the  difference  in  value  is  somewhat 
less  marked,  but  Is  still  superior  to  the 
base  coal,  and  that  superiority  was 
evinced  by  assigning  these  sizes  to  clas¬ 
sification  “D.”  Size  Brackets  6,  7,  8, 
10,  11,  12,  13,  16,  and  17  have  identical 
application  as  to  uses  as  the  base  coal. 
They  are  similar  in  analyses,  have  ap¬ 
proximately  the  same  sulphur  content, 
market  and  price  history.  Therefore, 
they  are  classified  as  equal  to  the  base 
coal  in  these  brackets.  In  Size  Bracket 
18,  run- of -mine,  produced  by  Group  No. 
12  mines,  is  somewhat  coarser  than  the 
same  of  the  base  coal,  but  approxi¬ 
mately  of  the  same  analysis,  has  gen¬ 
erally  the  same  application,  and,  be¬ 
cause  of  the  size  consist,  was  assigned 
classification  "D.” 

(13)  Mine  Group  No.  13  contains  only 
one  mine  in  Vein  No.  5  (V) ,  Princeton- 
Ayrshire  subdistrict.  In  Size  Bracket  1, 


a  purely  domestic  size,  this  coal  is  in  all 
respects  superior  to  the  base  coal  of  that 
size,  being  comparable  with  the  coals 
produced  by  mines  in  Group  No.  12. 
Therefore,  it  was  classified  as  “C.”  This 
superiority  carries  over  into  Size  Brack¬ 
ets  2,  3,  and  4,  but  to  a  much  lesser  de¬ 
gree.  Hence,  these  sizes  were  assigned 
classification  “D.”  In  Size  Brackets  5 
and  6,  the  appearance  and  analytical 
properties,  except  for  sulphur  content 
and  fusion  temperature  of  the  ash,  are 
superior  to  the  base  coal.  They  were 
therefore  assigned  the  same  classifica¬ 
tion  as  the  base  coal  in  these  sizes.  Size 
Brackets  7  to  16,  inclusive,  are  all  differ¬ 
ently  related  to  Size  Bracket  11.  In 
these  size  brackets  the  volatile  matter- 
fixed  carbon  relationship  and  B.  t.  u. 
content  are  more  favorable,  in  compari¬ 
son,  than  the  base  coal.  However,  the 
sulphur  content  and  fusion  temperature 
of  ash  limit  its  adaptability.  These 
facts,  together  with  market  and  price 
history,  indicated  a  value  5  cents  per  ton 
below  the  base  coal,  and  were  therefore 
assigned  classification  “F.”  Size  Brack¬ 
ets  17  and  18,  because  of  the  compara¬ 
tive  absence  of  impurities  in  the  seam, 
were  found  to  be  equal  to  the  base  coal 
in  these  sizes  and  were  also  given  classi¬ 
fication  “E.” 

(14)  Mine  Group  No.  14  is  composed 
of  23  mines,  all  operating  in  the  Brazil 
Block  and  Semi-Brazil  Block  Vein  or 
seams.  Only  one  mine,  the  Hoosier- 
Queen  of  Possum  Hollow  Coal  Company, 
operates  in  the  Semi-Brazil  Block;  of  the 
other  22,  all  are  in  the  Brazil  Block. 
Twelve  of  these  mines  are  in  the  Brazil- 
Clinton,  ten  in  the  Linton-Sullivan  and 
one  in  the  Boonville  subdistricts.  The 
coals  from  this  vein  have  very  little,  if 
any,  relationship  to  other  coals  produced 
in  District  No.  11  from  the  standpoint  of 
physical,  chemical,  and  burning  proper¬ 
ties.  In  Size  Bracket  No.  1,  because  of 
favorable  burning  qualities,  market  and 
price  history  and  customer  preference, 
the  Board  placed  upon  this  coal  a  valua¬ 
tion  10  cents  in  excess  of  the  base  coal. 
In  Size  Brackets  2  to  7,  inclusive,  the 
coals  have,  over  a  long  period  of  years, 
sold  at  the  same  prices  as  these  sizes  in 
the  base  coal  produced  at  mines  in  Size 
Group  No.  1.  Therefore,  the  same  classi¬ 
fication  was  assigned  as  in  the  base  coal. 
Size  Brackets  10  and  11,  by  reason  of  pe¬ 
culiar  fracture  whereby  it  contains  exces¬ 
sive  fines  and  also  because  of  the  large 
amount  of  clay,  as  well  as  lack  of  uni¬ 
formity  in  analyses,  were  assigned  “G” 
classification,  10  cents  per  ton  below  that 
of  the  base  in  these  sizes.  Because  of 
their  limited  application,  together  with 
extremely  high  moisture  and  ash,  the 
District  Board,  for  Size  Groups  13,  16, 
and  17  evaluated  the  coals  in  these  sizes 
with  the  lowest  classification  in  the  Dis¬ 
trict  and  assigned  them  classification 
“K”.  Size  Bracket  18  coal,  because  of 
analysis  and  size  consist,  was  assigned 
classification  “E,”  as  being  equal  to  the 
base  coal. 
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The  District  Board  included  in  each  group  is  related.  The  following  table 
size  group  a  standard  size  of  coal  to  which  shows  the  size  in  each  size  group  adopted 
each  of  the  other  sizes  in  the  particular  by  the  District  Board  as  a  standard: 


Size  Groups 


1 

2 

3 

4 

5 

6 

6x4 

6  x  3.... . 

4x2 . . 

6  x  m.„ . . 

2xlM- 

7 

8 

9 

10 

n 

12 

1  Vi  x  H . . 

1  Vi  screenings 
washed  or  air- 
cleaned. 

m  screening's 
water  dedusted. 

1M  screenings 
Modified. 

lVi  screenings 
Raw. 

H  minus  washed 
or  air-cleaned. 

13 

14 

15 

16 

17 

18 

10  Mesh  Haw 

H  or  less  x  10 
Mesh  Water 
Dedusted. 

H  or  less  x  28 
Mesh  Water 
Dedusted. 

10  Mesh  or  less  x 
0  Raw. 

or  less  x  0 
Raw. 

Mine  Run. 

Production  by  rail  shipping  mines  in 
District  No.  11  during  the  calendar  year 
1937,  by  Mine  Groups  Nos.  1  to  14, 
inclusive,  is  reflected  in  the  following 
tabulation : 


Classification 

Production 

Percent 

920,346 

(*) 

1,133,614 
192,  452 
3, 676, 251 
964, 518 
342, 387 
869, 216 
183, 842 
4. 930, 035 
223, 335 
461, 182 
894,  .508 
793, 702 

5.91 

7.27 

1.23 

23.59 

6. 19 

2.20 
5.58 
1. 18 

31.63 
L  43 
2.96 
5.74 
5.09 

Group  No.  9 . . . 

Group  No.  11 . . . 

Total . 

15, 585, 388 

100.00 

1  Did  not  operate  in  1937. 


Similar  data  were  not  obtainable  for 
truck  mines  during  the  year  1937. 

Coals  produced  at  off-rail  or  truck 
mines  are  arranged  by  counties.  All 
mines  in  each  county  that  have  the  same 
classification  for  the  same  sizes  of  coal 
are  included  in  the  same  group.  Thus, 
for  example,  the  mines  in  Clay  County 
are  included  in  four  groups.  The  mines 
in  each  of  the  four  groups  have  the  same 
price  classification.  Proposed  prices  and 
differentials  are  shown  by  the  tabulation 
received  in  evidence  as  Exhibit  No.  642. 
At  page  18  thereof,  Item  1  shows  the  pro¬ 
posed  prices  of  the  base  coal  to  which  the 
rail  and  truck  mine  prices  are  related. 
In  each  of  the  Items  2  to  11,  inclusive,  are 
included  the  proposed  prices  for  the  coals 
of  the  mines  which  have  been  assigned 
the  same  classification.  The  coals  pro¬ 
duced  at  all  of  the  off -rail  mines  are  given 
the  same  classification  as  the  rail  ship¬ 
ping  mines  in  the  same  veins. 

The  District  Board  obtained  data  show¬ 
ing  that  agreeably  to  size  grouping  and 


classification  proposed  (Exhibit  No.  628) 
120  such  proposed  sizes  were  produced  by 
the  mines  in  this  District,  in  the  raw 
state.  Rail  mines  produced  a  total  of  88 
such  sizes  and  truck  mines  a  total  of  76 
such  sizes.  Prom  the  same  source  (Ex¬ 
hibit  No.  644)  it  appears  that  25  of  the 
sizes  produced  were  washed  or  treated  at 
rail  mines.  None  was  washed  or  treated 
at  truck  mines. 

During  the  early  part  of  the  year  1938, 
the  District  Board  employed  a  very  com¬ 
petent  firm  of  engineers  and  chemists  to 
I  sample  and  analyze  certain  sizes  of  coals 
in  the  several  veins  in  District  No.  11. 
Samples  were  taken  of  all  the  rail  mines 
that  were  in  operation  at  the  time  of 
sampling.  Screen  tests,  for  size  consist, 
were  also  made  from  the  samples  taken 
by  the  engineering  and  test  company  and, 
as  directed  by  Order  No.  235  of  the  Com¬ 
mission,  were  filed  with  the  Commission 
by  the  District  Board  as  the  same  were 
received  from  the  engineering  company. 
Such  data,  along  with  the  analyses  ob¬ 
tained  by  the  District  Board  earlier  in  the 
year  of  1938,  were  transcribed  in  a  form 
prepared  for  that  purpose  and  bound  in 
book  form;  a  copy  of  the  book  was  made 
available  to  each  Code  Member  of  the 
District  during  consideration  by  the 
Board  of  the  proposed  minimum  prices 
and  classification  of  coals.  A  copy  of  said 
book  was  identified,  marked  Exhibit  No. 
639,  and  received  in  evidence.  This  book 
contains  a  page  for  each  rail  mine. 

In  addition  to  the  analyses  shown  in 
and  by  Exhibit  No.  639,  the  District 
Board  had  available  other  analytical 
data,  some  of  which  were  made  during 
the  time  of  the  N.  R.  A.  Coal  Code  and 
some  of  which  were  made  during  the 
existence  of  the  1935  Bituminous  Coal 
Act.  A  compilation  of  the  N.  R.  A.  analy¬ 
ses  was  identified  and  received  in  evi¬ 
dence  as  Exhibit  No.  640.  This  includes 
analyses  of  screenings  and  nut  coals, 


arranged  by  veins.  The  numeral  above 
each  of  the  analyses  identifies  the  mine 
from  which  the  sample  analyzed  was 
obtained. 

There  were  available  to  the  District 
Board  data  as  to  all  sizes  of  coal  pro¬ 
duced  by  each  Code  Member  in  District 
No.  11;  the  number  of  tons  of  each  size; 
the  distribution,  as  to  destination,  with 
respect  to  commercial  sizes,  and,  in  addi¬ 
tion,  the  number  of  tons  of  each  size  of 
coal  sold  to  trucks  and  to  on-line  and 
,  off-line  railroads.  Such  data  were  com¬ 
piled  from  information  supplied  by 
Forms  D-l  and  D-2  pursuant  to  the 
Commission’s  Order  No.  239.  The  mem¬ 
bers  of  the  Board  devoted  much  time  and 
attention  to  this  factual  data  during  all 
of  the  Board’s  deliberations.  Aside  from 
and  in  addition  to  such  factual  data, 
there  was  also  available  the  expert 
knowledge  of  the  members  of  the 
District  Board  concerning  the  relative 
market  values  of  coals  produced  in  the 
District. 

The  District  Board  determined  from 
the  information  contained  in  the  D-l 
forms  for  1937  that  the  markets  in  which 
coals  from  District  No.  11  are  consumed 
embrace  the  states  of  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Michigan, 
Minnesota,  Missouri,  Nebraska,  North 
Dakota,  Ohio,  South  Dakota,  and 
Wisconsin. 

A  summary  of  the  computation  of 
realization  per  net  ton,  based  on  the  ap¬ 
plication  of  minimum  prices  proposed  to 
the  Commission  by  District  Board  No.  11, 
as  amended  at  the  hearing,  is  reflected 
in  the  following  tabulation: 


Distribution 

Tons 

Per 

ton 

Amount 

Commercial  Coal _ 

10, 217, 994 

$1.6825 

1.9818 

1.85 

1.4076 

$17, 192, 180. 15 
8,010, 155. 45 
1,727,241.40 

551,585.90 

Railroad  Fuel-On-line. 
Railroad  Fuel-Off-line. 
Railroad  Power  House 
Coal _ 

4, 041, 883j 
933, 644 

391,867 

Total  Rail  Mines. 
Truck  Mine  Sales _ 

Total _ 

15,  585, 388 
1,  264,  587 

1.7633 

1.8487 

27,481,162.90 

2,337,786.40 

16,849, 975 

1.  7697 

$29,  818, 949. 30 

These  figures  are  based  on  tonnage 
distribution  for  the  calendar  year  of  1937, 
reported  on  the  Commission’s  Forms 
D-l  and  D-2,  pursuant  to  Commission 
Order  No.  239.  The  total  tonnage  upon 
which  the  weighted  average  realization 
of  $1.7697  is  calculated  is  97.57  per  cent 
of  the  total  production  of  all  mines  in 
District  No.  11  during  the  calendar  year 
1937,  as  reported  by  the  Division  of  Re¬ 
search  and  Statistics  of  the  Commission. 

The  table  of  minimum  prices  proposed 
by  the  District  Board  contains  18  size 
groups  numbered  1  to  18,  inclusive,  and 
13  proposed  price  classifications  from  A 
to  M,  thus: 
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Price  classi¬ 
fication 


Prices  in  cents  per  net  tons  of  2,000  pounds  and  size  group  numbers 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

260 

245 

240 

230 

225 

210 

195 

195 

190 

185 

175 

160 

145 

155 

150 

95 

115 

220 

255 

240 

235 

225 

220 

205 

190 

190 

185 

180 

170 

155 

140 

150 

145 

90 

110 

215 

250 

235 

230 

220 

215 

200 

185 

185 

180 

175 

165 

150 

135 

145 

140 

85 

105 

210 

245 

230 

225 

215 

210 

195 

180 

180 

176 

170 

160 

145 

130 

140 

135 

80 

100 

205 

240 

225 

220 

210 

205 

190 

175 

175 

170 

165 

155 

140 

125 

135 

130 

75 

95 

200 

235 

220 

215 

205 

200 

185 

170 

170 

165 

160 

150 

135 

120 

130 

125 

70 

90 

195 

230 

215 

210 

200 

195 

180 

165 

165 

160 

155 

145 

130 

115 

125 

120 

65 

85 

190 

225 

210 

205 

195 

190 

175 

160 

160 

155 

150 

140 

125 

110 

120 

115 

60 

80 

185 

220 

205 

200 

190 

185 

170 

155 

155 

150 

145 

135 

120 

105 

115 

110 

55 

75 

180 

215 

200 

195 

185 

180 

165 

150 

150 

145 

140 

130 

115 

100 

110 

105 

50 

70 

175 

210 

195 

190 

180 

175 

160 

145 

145 

140 

135 

125 

110 

95 

105 

100 

45 

65 

170 

205 

190 

185 

175 

170 

155 

140 

140 

135 

130 

120 

105 

90 

100 

95 

40 

60 

165 

200 

185 

180 

170 

165 

150 

135 

135 

130 

125 

115 

100 

85 

95 

90 

35 

55 

160 

trict  Board  by  the  provisions  of  this  item 
should  read  as  follows : 


The  purpose  of  setting  up  size  groups 
for  the  proposal  of  minimum  prices  is  a 
mechanical  convenience  in  classifying 
and  pricing  various  sizes  of  coal.  In 
District  No.  11  a  large  number  of  differ¬ 
ent  sizes  are  produced,  many  of  such 
sizes  have  substantially  the  same  market 
value.  Unless  grouped,  it  would  be  nec¬ 
essary  to  set  up  an  impracticable  num¬ 
ber  of  prices.  By  grouping  sizes,  how¬ 
ever,  that  have  substantially  the  same 
market  value,  the  number  of  prices  can 
be  greatly  reduced.  None  of  the  mines 
in  District  No.  11,  as  has  already  been 
pointed  out  herein,  produce  all  the  sizes; 
but,  taking  all  the  mines  together,  all  of 
the  sizes  listed  are  produced.  One  reason 
for  the  production  of  so  large  a  number 
of  sizes  is  because  of  consumer  demand 
and  the  effort  by  producers  to  attain  the 
broadest  possible  market  for  coals. 
There  are  also  many  impurities  found 
in  nearly  all  Indiana  coals,  which  vary 
largely  in  quantity  and  kind.  This  re¬ 
quires  different  sizing  in  many  instances 
to  render  the  product  marketable. 

In  establishing  proposals  for  price  dif¬ 
ferentials,  Size  Groups  No.  1  and  No.  11 
were  selected  as  base  groups.  This  was 
deemed  necessary  for  the  reason  that  the 
coals  in  Groups  No.  1  to  No.  6,  inclusive, 
are  sold  for  entirely  different  purposes 
than  those  in  Size  Groups  Nos.  7  to  17, 
inclusive.  The  coals  in  the  first  six 
groups  are  used  largely  for  domestic  pur¬ 
poses  and  in  hand  fired  burning  equip¬ 
ment,  while  those  in  Size  Groups  No.  7 
to  No.  17,  inclusive,  are  mostly  used  in 
stoker  fired  steam  generating  units. 

The  proposed  differentials  for  Size 
Groups  Nos.  2,  3,  4,  5,  and  6  in  relation 
to  the  base  Size  Group  No.  1,  expressed 
in  cents  per  ton,  lower  than  No.  1  are  as 
follows: 


All  size  designations  herein  are  for 
round  hole  screens,  except  when  other¬ 
wise  designated.  When  other  types  of 
screens  are  used,  the  District  Board,  sub¬ 
ject  to  approval  by  the  Commission,  shall 
determine  the  actual  size  designation 
of  coal  so  prepared. 


Size  Group  No.  2,  15  cents, 

Size  Group  No.  3,  20  cents, 

Size  Group  No.  4,  30  cents. 

Size  Group  No.  5,  35  cents,  and 
Size  Group  No.  6,  50  cents. 

The  proposed  differentials  for  Size 
Groups  7,  9,  10,  12,  13,  14,  15,  16,  and  17 
in  relation  to  the  base  coal,  Size  Group 
No.  11,  expressed  in  cents  per  ton,  lower 
and  higher  than  Size  Group  No.  11,  are 
as  follows: 


Size  Group  No.  7,  plus  20  cents, 
Size  Group  No.  9,  plus  15  cents, 
Size  Group  No.  10,  plus  10  cents. 


Size  Group  No.  12,  minus  15  cents, 

Size  Group  No.  13,  minus  30  cents. 

Size  Group  No.  14,  minus  20  cents. 

Size  Group  No.  15,  minus  25  cents, 

Size  Group  No.  16,  minus  80  cents,  and 
Size  Group  No.  17,  minus  60  cents. 

These  differentials,  the  District  Board 
represents,  are  fair  and  equitable  and 
approximate  as  nearly  as  possible  the 
average  realization  in  the  average 
market.  They  will  naturally  vary  at 
different  times  and  in  different  markets, 
but,  in  setting  up  proposed  minimum 
prices,  these  will  be  found  fair  and 
equitable. 

With  respect  to  Size  Group  No.  8, 
in  relation  to  the  base  Group  No.  11, 
a  differential  was  established  which  re¬ 
quires  clarification:  In  Size  Group  No. 
11  there  are  five  classifications,  namely, 
E,  F,  G,  H,  and  K,  while  in  Size  Group 
8  there  are  but  two,  namely,  H  and  F. 
Coals  in  Size  Group  No.  11  are  raw  coals, 
and  there  is  considerable  variation  in 
quality  between  the  products  of  various 
mines,  which  necessitates  the  five  clas¬ 
sifications.  The  coal  in  Size  Group  No. 
8  is  washed  or  air-cleaned,  and  it  was 
found  that  the  resultant  product,  after 
such  special  treatment,  had  much  less 
variability  than  the  same  coal  had  in 
the  raw  state.  The  differentials  pro¬ 
posed  for  the  two  classifications  in  Size 
Group  No.  8  are  respectively  plus  5  cents 
and  plus  15  cents  over  the  “E”  classi¬ 
fication  of  Size  Group  No.  11. 

Size  Group  No.  18  bears  no  relation 
to  the  base  cools.  Size  Groups  No.  1  and 
No.  11.  Size  Group  No.  18  is  mine-run 
and  was  classified  according  to  value 
at  the  several  mines.  The  proposed 
prices  were  established  on  this  size  group 
approximately  as  near  as  possible  to 
average  cost  in  Minimum  Price  Area  No. 
2,  namely,  $1,772. 

The  District  Board  proposed  14  price 
instructions  and  exceptions,  all  of  which 
appear  on  pages  3  to  5,  inclusive,  (Ex¬ 
hibit  No.  628),  with  corrections  herein¬ 
after  noted.  Item  3  thereof  declares 
that: 


Item  No.  4  at  page  3  of  the  said  sched¬ 
ule,  Exhibit  No.  628,  reads  as  follows: 

“All  prices  herein  are  per  net  ton  of 
2,000  pounds  f .  o.  b.  transportation  facili¬ 
ties  at  the  mines,  unless  otherwise 
designated.” 

As  all  minimum  prices  proposed  by  the 
District  Board  are  on  a  basis  of  cents  per 
net  ton  f.  o.  b.  transportation  facilities 
at  the  mines,  the  witness  for  the  District 
Board  suggested  that  this  item  be  cor¬ 
rected  and  clarified  by  substituting  the 
following  provisions  for  the  item  as  above 
quoted: 


The  prices  herein  are  in  cents  per  net 
ton  of  2,000  pounds  f.  o.  b.  transportation 
facilities  at  the  mines. 


Item  No.  13  of  the  proposed  schedule  of 
prices  originally  provided  that: 

“Washed,  Air-cleaned,  Water-screened 
or  Water-dedusted  Nut  and  Stoker 
Coals: 

“When  the  nut  and  stoker  coals  in 
Size  Group  No.  7  are  washed,  air-cleaned, 
water-screened,  or  water-dedusted,  they 
shall  be  priced  the  following  amounts 
higher  than  the  prices  established  for 
raw  coals  of  the  same  size: 

“Washed  or  Air-cleaned,  10  cents  per 
net  ton.  Water-screened  or  Water-de¬ 
dusted,  5  cents  per  net  ton. 

“Exception. — The  provisions  of  this 
clause  will  not  apply  to  1  x  %"  air- 
cleaned  breaker  nut  coal.” 


Subsequently,  the  District  Board  revised 
and  amended  the  above  item  (No.  13), 
so  that  as  revised  the  item  reads  as 
follows  (Exhibit  No.  630) : 


“All  size  designations  herein  are  for 
round  hole  screens.  When  other  types 
of  screens  are  used,  the  rotind  hole 
equivalent  shall  control  the  size.” 

It  was,  however,  suggested  by  the  evi¬ 
dence  that  a  more  accurate  statement  of 
the  purpose  and  intention  of  the  Dis- 


“ Washed,  Air-cleaned,  Water-screened 
or  Water-dedusted  Nut  and  Stoker 
Coals: 

“When  the  nut  and  stoker  coals  in 
Size  Group  No.  7  are  washed,  air-cleaned, 
water-screened,  or  water-dedusted,  they 
shall  be  priced  the  following  amounts 
higher  than  the  prices  established  for 
raw  coals  of  the  same  size: 

“Washed  or  Air-cleaned:  Class  F 
Mines,  15  cents  per  net  ton,  All  other 
mines,  10  cents  per  net  ton,  Water- 
screened  or  water-dedusted,  5  cents  per 
net  ton. 

“Exception. — The  provisions  of  this 
clause  will  not  apply  to  iy2"  x  %"  air- 
cleaned  breaker  nut  coal.” 


The  proposed  schedule  of  minimum 
prices  and  classification  (Exhibit  No. 
628)  shall  be  further  corrected  in  the 
following  respects: 


(1)  Change  the  classification  of  Size 
Group  No.  7  for  Snow  Hill  Corporation’s 
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Bardyke  Mine,  listed  on  page  22  of  said 
schedule  (Exhibit  No.  628)  in  Class  “F” 
to  Class  “E.” 

(2)  Note  No.  1  appearing  on  the  cover 
page  of  the  proposed  schedule  (Exhibit 
No.  628)  be  amended  so  as  to  read  as 
follows: 

"Note  No.  1. — The  prices  in  this  schedule 
are  not  the  final  prices  to  be  established 
on  coal  for  shipment  by  Code  Members 
within  this  District  into  consuming  mar¬ 
kets  of  said  District.  In  the  ultimate  estab¬ 
lishment  of  the  effective  minimum  prices, 
pursuant  to  subsection  (b)  of  Part  II,  Sec¬ 
tion  4  of  the  Act,  the  minimum  prices  in 
this  schedule  are  subject  to  such  increase 
or  decrease,  respectively,  as  may  be  found 
necessary  to  carry  into  effect  the  provisions 
of  subsections  (a)  and  (b)  of  Part  II, 
Section  4  of  the  Act." 

(3)  That  Note  No.  2  on  the  cover  page 
of  the  proposed  schedule  (Exhibit  No. 
628)  be  deleted  in  its  entirety,  for  the 
reason  that  such  note  is  altogether 
superfluous,  relating  as  it  does  to  mat¬ 
ters  that  may  be  properly  considered 
only  under  the  coordination  proceedings 
prescribed  by  subsection  (b)  of  Part  II, 
Section  4  of  the  Act. 

(4)  Amend  Item  No.  3  on  page  3  of  the 
proposed  schedule  (Exhibit  No.  628) ,  so 
that  when  so  amended  the  said  item  No.  3 
shall  read: 

‘‘All  size  designations  herein  are  for 
round  hole  screens,  except  when  other¬ 
wise  designated.  When  other  types  of 
screens  are  used  the  District  Board,  sub¬ 
ject  to  the  approval  of  the  Coal  Commis¬ 
sion,  shall  determine  the  actual  size 
designation  of  the  coal  so  prepared.” 

(5)  2V2  inch  screenings. — That  Item 
No.  8,  page  4  of  the  proposed  schedule  of 
prices  (Exhibit  No.  628)  be  amended  to 
read  as  follows: 

The  price  of  screenings,  maximum  top 
size  2xh."  and  down  to,  but  not  including 
2"  screenings,  shall  be  the  same  as  the 
price  established  for  2"  modified  screen¬ 
ings  for  the  mine  from  which  the  2l/2'f 
screenings  and  down  to,  but  not  including 
2"  screenings,  are  shipped. 

(6)  2  inch  screenings. — That  Item  No. 
9,  page  4  of  the  proposed  schedule  of 
prices  (Exhibit  No.  628)  be  amended,  so 
that  as  amended  it  shall  read  as  follows: 

“The  price  of  screenings,  maximum  top 
size  2”  and  down  to,  but  not  including 
iy2"  screenings,  of  their  respective 
several  preparations  (raw,  washed,  air- 
cleaned,  water-dedusted  or  modified) 
shall  be  10  cents  per  net  ton  higher  than 
the  prices  of  IV2"  or  IV4"  screenings  of 
the  corresponding  preparation.” 

(7)  Exhibit  No.  663  “ Railroad  fuel 
prices’ ’  is  substituted  for,  and  supersedes, 
all  of  the  matter  shown  at  pages  26,  27, 
28,  and  29  of  the  original  proposed  sched¬ 
ule  (Exhibit  No.  628) ,  and  provides  that: 

The  minimum  price  of  railroad  loco¬ 
motive  fuel  coal  shall  be  185  cents  per 
net  ton  f.  o.  b.  mines. 

Note. — When  finally  established,  the  prices 
proposed  for  locomotive  fuel  coal  purchased 
by  the  C.  M.  St.  P.  &  P.,  N.  Y.  C.  and  Penn¬ 


sylvania  Railroads  will  be  adjusted  to  per¬ 
mit  mines  on  the  short  line  connecting  car¬ 
riers  of  those  roads  to  equalize  the  delivered 
prices  of  their  coal  with  the  delivered  prices 
of  coal  of  the  mines  located  on  the  pur¬ 
chasing  carriers. 

Coaling  locomotives  at  mine  tipples. — 
An  additional  charge  of  15  cents  per  net 
ton  shall  be  added  to  the  minimum  prices 
established  for  locomotive  fuel,  to  cover 
the  extra  cost  of  coaling  locomotives  at 
mine  tipples,  when  such  service  is  per¬ 
formed. 

Inasmuch  as  the  contents  of  the  fore¬ 
going  note,  beginning  with  the  words, 
“When  finally  established,”  and  ending 
with  the  words,  “located  on  the  purchas¬ 
ing  carriers”  contains  matter  proper  for 
consideration  in  coordination  proceed¬ 
ings  as  prescribed  in  subsection  (b) ,  Part 
II,  Section  4  of  the  Act  only,  it  is  ordered 
that  the  same  be  stricken. 

(8)  Exhibit  No.  663  is  amended  by  in¬ 
serting  the  words  “not  less  than”  imme¬ 
diately  after  the  words  “An  additional 
charge  of,”  and  next  preceding  the  fig¬ 
ures  and  words  “15  cents  per  net  ton,” 
in  the  second  paragraph  of  the  note 
forming  a  part  of  said  Exhibit,  so  that 
when  amended  as  hereby  proposed,  the 
amended  paragraph  shall  read  thus: 

An  additional  charge  of  not  less  than 
15  cents  per  net  ton  shall  be  added  to  the 
minimum  prices  established  for  loco¬ 
motive  fuel,  to  cover  the  extra  cost  of 
coaling  locomotives  at  mine  tipples,  when 
such  service  is  performed. 

(9)  For  the  purpose  of  further  clari¬ 
fication  of  the  proposed  schedule  of 
prices  (Exhibit  No.  628)  the  following 
addition  and  changes  are  made  at  pages 
9  to  24,  inclusive,  thereof: 

The  small  alphabetical  letter  “(a)” 
shall  be  inserted  at  the  head  of  the  col¬ 
umn  titled  “Vein  of  Coal,”  and  the  foot¬ 
note  on  each  of  said  pages  reading:  “(a) 
See  Page  No.  6,”  shall  be  amended  so 
that  said  footnote,  when  so  amended, 
shall  read:  “(a)  See  Pages  6  and  8.” 

(10)  That  a  title  heading  be  inserted 
at  page  25  of  the  proposed  schedule  of 
prices  (Exhibit  No.  628)  reading  as 
follows: 

“Prices  for  shipments  into  all  market 
areas  (except  railroad  locomotive  fuel),” 
and  at  the  bottom  of  said  page  add  a 
footnote  reading : 

“See  Price  Instructions  and  Excep¬ 
tions.” 

(11)  That  amendments  in  accordance 
with  Circular  No.  97  of  the  District 
Board  dated  September  28,  1938,  in  evi¬ 
dence  herein,  for  the  correction  of  cer¬ 
tain  errors  running  through  the  pro¬ 
posed  schedule  of  prices  (Exhibit  No. 
628)  are  made  in  the  following  par- 

I  ticulars,  viz. : 

(a)  Bonnie  Brook  Mines,  Inc. — Bonnie 
Brook  Mine  (Page  10), 

Change  vein  of  coal  from  V.  to  B. 

(b)  Calmuck  Mining  Company — Cal- 
mulch  Mine  (Page  11), 


Change  name  of  mine  to  Calmuck. 

(c)  Hagdorn  Brothers — H  a  g  e  d  0  r  n 
Mine  (Page  14), 

Change  name  of  Code  Member  to 
Hagedorn  Brothers. 

(d)  Kitchen,  Hall  &  Trudyville  (Page 
17), 

Change  “Trudyville”  to  Trubyville. 

(e)  Maumee  Collieries  Company — 
Linton  Mine  No.  23  (Page  18), 

Change  classification  “E”  in  Size 
Group  No.  7  to  “F.” 

(f)  Possum  Hollow  Coal  Company, 
Inc. — Lone  Tree  Mine  (Page  20), 

Change  classification  “J”  in  Size 
Group  7  to  read  “K.” 

(g)  Range  Line  Coal  Company,  Inc. — 
Ranger  Mine  (Page  21), 

Change  name  of  mine  to  read  Range 
1  Line  Mine. 

(h)  Rio  Grande  Coal  Company — Rio 
Grande  Mine  (Page  21), 

Eliminate  the  entry.  The  mine  is  now 
operated  by  Lone  Maple  Coal  Company. 

(i)  Superior  Products  Company— Su¬ 
perior  Mine  (Page  23), 

Change  the  name  of  Code  Member  to 
Superior  Products,  Inc. 

(j)  James  A.  Taylor— Tell  City  Mine 
(Page  23) , 

Change  mine  name  to  Taylor. 

Protest  of  Maumee  Collieries  Company 

By  its  protest  to  the  Commission  (Ex¬ 
hibit  No.  651),  this  Code  Member  re¬ 
quested  a  revision  in  classification  of  its 
coals  in  Size  Groups  7,  10,  11,  13,  16,  and 
17,  produced  at  its  Chieftain  Mine  No. 
20,  in  Vein  V,  District  No.  11.  By  the 
proposed  schedule  of  prices  (Exhibit  No. 
628)  the  above  mentioned  size  groups  are 
classified  thus: 


Size  groups 

7 

10  1 

U  l 

13 

16 

17 

Price  classification.,. 

H 

II 

H 

II 

11 

H 

In  and  by  its  protest  the  protestant 
contends  that  a  fair  competitive  basis 
for  its  coals  in  these  size  groups  should 
have  the  following  classification: 


Size  groups _ _ 

7  I 

10  1 

11 

13 

16 

17 

Price  dassificaUon _ 

J 

J  ' 

J 

J 

1  J 

j  J 

which,  if  granted,  would  result  in  lower¬ 
ing  the  price  in  each  size  group  10  cents 
per  net  ton. 

Screenings  in  base  Size  Group  No.  11 
from  Chieftain  Mine  No.  20  are  similar 
in  all  characteristics  to  screenings  of 
other  mines  with  which  they  are  classi¬ 
fied,  as  to  analysis  and  burning  qualities, 
with  the  one  exception  that  Chieftain 
screenings  are  lacking  in  heat  value  and 
percentage  of  combustible  material.  Mar¬ 
ket  experience  at  all  times  under  both 
fixed  and  uncontrolled  prices  indicates  a 
differential  for  Chieftain  No.  20  Mine  un¬ 
der  other  screenings  of  this  group:  that 
Chieftain  modified  screenings  (Size 
Group  10)  have  at  all  such  times  been 
*  priced  the  same  as  straight  screenings 
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(Size  Group  No.  11)  of  the  other  mines. 
There  is  no  sufficient  evidence  in  the 
record  to  substantiate  the  protest  with 
respect  to  Size  Groups  7,  11,  13,  16,  and 
17. 

Protest  of  Sunlight  Coal  Company 

This  protest  is  in  the  main  directed 
against  the  procedure  followed  by  the 
District  Board  for  District  No.  11;  it 
claimed,  among  other  things,  that  the 
Board  failed  to  comply  with  certain  ma¬ 
terial  requirements  of  the  Act  and  urged 


fore,  each  and  all  overruled  by  the  Com¬ 
mission  at  the  hearing. 

The  remaining  portion  of  said  protest 
requests  varying  differentials  on  washed 
coals  to  reflect  different  specific  gravities 
that  may  or  might  be  employed  in  the 
flotation  process  of  washing.  The  protes- 
tant  does  not  wash  any  of  its  own  coals, 
as  the  evidence  conclusively  shows. 
Therefore,  it  is  manifest  that  this  por¬ 
tion  of  the  protest  is  intended  to  apply 
to  competitors  who  do  wash  their  coals 
and  also  to  the  possibility  that  protes- 


the  Commission  to  disapprove  and  set  tant  may,  in  the  future,  install  and  em- 


aside  the  proposed  schedule  of  prices 
(Exhibit  No.  628)  as  revised  and  amended 
in  the  several  respects  herein  mentioned, 
and  in  the  stead  thereof  to: 

“Issue  an  order  directing  said  Board 
to  propose  a  reasonable  schedule  of  mini¬ 
mum  prices  in  accordance  with  the  pro¬ 
visions  of  the  Act  and  Order  No 
249  *  *  *.” 

Protestant,  by  its  protest,  also  com 
plained  in  respect  to  the  following: 

(a)  Size  Group  No.  1,  6"  x  4"  Egg; 

(b)  Differentials  between  raw  and 
washed  coal; 

(c)  Between  raw  and  water-dedusted 
coal; 

(d)  To  the  charge  provided  for  ha 
Item  No.  13  (Exhibit  628  as  amended  by 
Exhibit  No.  630)  of  the  Price  Inst  rue- 1  words: 
tions  and  Exceptions; 

(e)  To  the  exceptions  for  washing, 
etc.,  Size  Group  No.  7  coals;  and 

(f)  To  the  charge  of  45  cents  per  net 
ton  for  washing  carbon 

The  protest  was  received  in  evidence 
as  Exhibit  No.  662  “for  what  it  may  be 
worth,”  but  certainly  not  as  proof  of  its 
contents.  No  other  evidence  was  offered 
by  the  protestant  in  support  of  its  pro¬ 
test  and  the  claims  set  forth  therein. 

There  being  no  evidence  to  sustain  this 
protest,  the  same  is  denied. 

Protest  of  Patoka  Coal  Company 

The  protest  (Exhibit  No.  661)  consists 
of  two  parts,  one  of  which  no  longer  re¬ 
quires  consideration,  for  the  reason  that 
the  matters  involved  therein  have  al¬ 
ready  been  considered  and  fully  deter¬ 
mined  by  the  Commission.  A  brief  ref¬ 
erence  to  this  part  of  the  protest,  which 
complains  of  the  method  employed  by 
the  District  Board  in  establishing  a 
schedule  of  proposed  minimum  prices, 
and  requesting  that  such  schedule  be  re 
jected  and  set  aside  by  the  Commission, 
is  however  noted  for  the  purpose  of  mak¬ 
ing  clear  the  proceedings  in  relation 
thereto  at  the  hearing  thereof.  Three 
motions  were  made  by  protestant  during 
the  hearing,  the  substance  of  each  and 
all  of  which  amounts  to  a  request  that 
this  entire  matter  be  remanded  to  the 
District  Board  with  instructions  to  pro¬ 
pose  a  new  schedule  of  minimum  prices 
in  accordance  with  the  provisions  of  the 
Act  and  of  Order  No.  249.  For  the  rea¬ 
son  that  no  sufficient  evidence  appears 
111  the  record  to  warrant  sustaining  any 
0r  all  of  the  motions,  they  were,  there- 


Sherwood-Templeton  Coal  Company  op¬ 
erates  two  mines  in  District  No.  11, 
known  respectively  as  “Friar  Tuck”  and 
“Robin  Hood”  mines.  The  Central  Indi¬ 
ana  Coal  Company  operates  in  the  same 
district  the  mine  known  as  the  “Allen¬ 
dale”  mine.  Each  is  a  Code  Member. 
The  protestants  request  a  reclassification 
of  the  coals  produced  at  each  of  the 
named  mines  in  Size  Groups  1,  2.  3.  7, 
8,  and  12,  as  illustrated  by  the  following 
graphs: 

Allendale  Mine 


ploy  a  washery. 

The  uncontradicted  evidence  shows 
that  all  coals  produced  in  District  No.  11, 
at  all  the  mines,  vary  in  ash  content, 
even  from  the  same  mine,  from  day  to 
day,  and  that  it  is  impossible  to  reflect 
these  variations  positively  by  means  of 
classification. 

The  evidence  further  shows  that  ‘‘the 
District  Board  did  have  knowledge  of  this 
problem  and  the  District  Board  classified 
the  washed  coals  into  groups  and  classi¬ 
fied  the  mines  on  the  basis  of  the  spe¬ 
cific  gravity,  or  the  ash  content  on  which 
that  mine  had  been  operating.”  If, 
therefore,  a  change  from  existing  prac¬ 
tice  is  made  by  any  mine,  such  mine 
be  subject  to  reclassification. 


Size  groups 

1 

2 

3 

7 

8 

12 

District  Board  Propos¬ 
als _  . 

240 

225 

220 

W  170 

160 

125 

Protestant’s  Request. .. 

230 

210 

205 

160 

140 

no 

Robin  Hood  Mine 

Size  groups 

1 

2 

3 

7 

8 

12 

District  Board  Propos¬ 
als.  _ 

240 

225 

220 

W  170 

160 

125 

120 

Protestant’s  Request... 

240 

215 

210 

170 

150 

Friar 

Tuck  Mine 

Size  groups 

l 

2 

3 

7 

8 

12 

District  Board  Propos- 
)  als _ 

240 

225 

220 

205 

W  170 

160 

125 

r  Protestant’s  Request... 

.  240 

210 

170 

150 

120 

note  has  been  stricken,  because  it  relates 
to  coordination  to  be  made  under  the 
provisions  of  Section  4,  Part  n,  Subsec¬ 
tion  (b)  of  the  Act. 

The  protest  should  be  denied. 

Protest  of  Chicago  &  Eastern  Illinois 
Railway  Company 

This  protestant,  in  and  by  its  protest 
(Exhibit  No.  689) ,  requests  a  lower  price 
for  railroad  locomotive  screenings,  be¬ 
cause  of  differentials  alleged  to  exist  for 
railroad  locomotive  fuel  and  because,  as 
alleged,  commercial  screenings  sell  for  a 
lower  price  than  other  commercial  sizes. 

The  evidence  shows  that: 

(1)  The  protestant  is  not  a  producer 
of  coal,  and  is  not,  therefore,  a  Code 
Member. 

(2)  The  use  of  screenings  for  railroad 
locomotive  fuel  is  increasing  in  volume, 
caused  by  changes  in  type  of  locomotive 
equipment. 

(3)  The  railroad  industry  is  a  large 
consumer  of  coal. 

(4)  A  reduction  in  prices  of  railroad 
locomotive  screenings  will  operate  to  in¬ 
crease  “some  of  the  other  prices”  of 
coal. 


There  is  no  evidence  to  show  that  prot¬ 
estant  has  any  right,  at  this  time,  to  the 
relief  requested. 

Protests  of  Central  Indiana  Coal  Com¬ 
pany  and  Sherwood-  Templeton  Coal 
Company 

These  two  protests  were  consolidated 
for  the  purposes  of  the  hearing.  The 


There  is  sufficient  evidence  in  the 
record  to  warrant  a  modification  in  the 
classification  of  Size  Groups  1,  2,  and  3, 
Allendale  Mine,  from  “E”  to  “G,”  a  re¬ 
duction  of  10  cents  in  each  of  said  three 
size  groups  from  the  proposed  prices  of 
the  District  Board  as  to  the  same. 

The  coals  produced  by  the  Allendale 
Mine  of  the  Central  Indiana  Coal  Com¬ 
pany  below  4"  are  washed,  while  those 
in  Size  Groups  1,  2,  and  3  are  not 
washed.  The  evidence  indicates  that 
Allendale  coals  in  these  size  groups  are 
inferior  in  appearance  and  quality  to 
other  coals  with  which  they  were  classi¬ 
fied  by  the  District  Board.  However, 
the  Board  disregarded  this  testimony 
and  classified  the  coals  of  this  mine  in 
Size  Groups  1,  2,  and  3,  as  “E.” 

There  is  no  sufficient  evidence  in  the 
record  to  warrant  any  other  or  further 
modification  of  the  proposals  of  the  Dis¬ 
trict  Board  in  respect  to  any  of  the  other 
classifications  shown  in  and  by  either 
and  all  of  the  foregoing  graphs.  The 
coals  of  the  protestants  in  all  classifica¬ 
tions  other  than  those  changed  are  com¬ 
parable  to  others  so  classified.  Except 
as  shown  in  the  next  preceding  para¬ 
graph  hereof,  the  consolidated  protests 
should  be  denied. 


Protest  of  Electric  Shovel  Coal  Corpo¬ 
ration 

This  protest  (Exhibit  No.  652)  is  di¬ 
rected  against  the  classification  of  the 
coals  of  the  protestant  in  Size  Groups 
10  and  11,  as  compared  with  those  of 
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other  mines  in  the  District  with  which 
the  protestant’s  coals  are  classified.  The 
following  table  shows  the  proposed  clas¬ 
sification  by  he  District  Board  and  the 
request  of  the  protestant  for  modifica¬ 
tion  thereof: 


Sizo  groups 

10 

11 

K  135 
to  125 

K  125 
K  125 

•  Request  is  based  upon  the  fact  that  certain  other 
shipping  mines  are  so  classified.  The  protest,  however, 
state'-  that  there  should  be  a  10  cent  differential  between 
Sire  Groups  10  and  11,  but  the  testimony  for  the  prot¬ 
estant  indicates  that  the  protest  will  be  satisfied  if  the 
other  mines  in  the  same  classification  group  were  sub¬ 
jected  to  a  10-cent  increment,  which  would  raise  the 
classification  of  such  mines  in  Size  Group  10  from  “M” 
to  '  K.” 

Therefore,  in  effect,  the  request  of  the 
protestant  is  for  either  “M”  classification 
in  Size  Group  10,  with  “K”  in  Size  Group 
11,  or  “K”  for  the  other  mines  in  its 
classification  group  in  Size  Group  10 
and  "K”  classification  in  Size  Group  11. 

The  evidence  indicates  that  the  classi¬ 
fication  proposed  for  Clinton  Mine  of  the 
Electric  Shovel  Coal  Corporation  in  Size 
Group  10  as  “K”  should  be  reduced  to 
“M”  for  the  reason  that  they  are  the 
same  in  quality  as  coals  produced  at 
mines  in  Size  Groups  6,  9,  and  11,  and 
therefore  compete  with  such  coals. 

The  evidence  is  sufficient  to  warrant 
a  reduction  of  the  proposed  classifica¬ 
tion  for  protestant’s  Clinton  Mine  in 
Size  Group  10  from  “K”  to  “M,”  so  that 
the  coals  in  this  size  group  are  classified 
the  same  as  coals  from  mines  in  produc¬ 
ing  groups  6,  9,  and  11  (see  Exhibit  641), 
which  are  similar  to  and  compete  there¬ 
with. 

Realization 

Exhibit  No.  663  which,  as  above  noted 
herein,  supersedes  pages  26,  27,  28,  and 
29  of  the  District  Board’s  Minimum  Price 
Proposal  (Exhibit  628)  and  changes  the 
minimum  price  proposed  for  railroad  lo¬ 
comotive  fuel  to  $1.85  per  net  ton  f.  o.  b. 
the  mines,  reduced  the  weighted  average 
return  for  District  No.  11  to  the  amount 
of  3.1  cents,  provided  only  that  all  of 
such  coals  are  sold  at  this  minimum. 
However,  the  evidence  shows  that  a  sub¬ 
stantial  portion  of  locomotive  fuel  coals 
of  the  District  will  sell  for  a  higher  price 
than  the  Board’s  proposal  of  $1.85. 

Page  2  of  Exhibit  No.  650  shows  reali¬ 
zation  of  $1.7697  per  net  ton,  based  upon 
the  application  of  minimum  proposed 
prices  (Exhibit  No.  628).  The  reduced 
realization  of  3.1  cents  per  net  ton,  due 
to  the  amendment  made  by  Exhibit  No. 
663,  shows  a  realization  of  $1.7387  per 
net  ton  f.  o.  b.  the  mines,  and  is  as 
“nearly  as  may  be”  equal  to  the  average 
weighted  cost  of  Minimum  Price  Area 
No.  2,  namely,  $1,772. 

Wherefore,  upon  the  evidence  con¬ 
tained  in  the  record  herein,  both  docu¬ 
mentary  and  oral,  and  upon  the  facts 
established  thereby,  the  Commission 
finds  that: 


1.  The  schedule  of  proposed  minimum 
prices,  as  amended,  and  submitted  to  the 
Commission  by  the  District  Board  for 
District  No.  11  shall  be  modified,  cor¬ 
rected,  and  revised,  so  that  the  same 
may  the  better  conform  to  the  provi¬ 
sions  of  Order  No.  249  of  the  Commis¬ 
sion  and  of  Section  4,  Part  II,  Subsection 
(a)  of  the  Act,  and  said  schedule  is 
hereby  modified  in  the  following  re¬ 
spects: 

(a)  Item  3  at  Page  3  under  heading 
“Price  Instructions  and  Exceptions”, 
schedule  (Exhibit  No.  628)  shall  be 
changed  to  read  as  follows: 

All  size  designations  herein  are  for 
round  hole  screens,  except  when  other¬ 
wise  designated.  When  other  types  of 
screens  are  used  the  District  Board,  sub¬ 
ject  to  approval  by  the  Commission,  shall 
determine  the  actual  size  designation  of 
coal  so  prepared. 

(b)  Item  No.  4  of  said  schedule 
(Exhibit  No.  628),  as  above,  shall  be 
changed  to  read: 

“All  prices  herein  are  in  cents  per 
net  ton  of  2,000  pounds  f.  o.  b.  trans- 
j  portation  facilities  at  the  mines.” 

(c)  The  revised  and  corrected  Item 
No.  13  (Exhibit  No.  630)  shall  be  sub¬ 
stituted  for  the  original  Item  No.  13,  as 
the  latter  is  set  out  at  page  5  of  the 
schedule  (Exhibit  No.  628),  to  read  as 
follows: 

“ Washed ,  Air -cleaned,  Water  - 
screened  or  Water -dedusted  Nut  and 
Stoker  Coals. — 

“When  the  nut  and  stoker  coals  in 
Size  Group  No.  7  are  washed,  air- 
cleaned,  water-screened  or  water-de¬ 
dusted,  they  shall  be  priced  the  follow¬ 
ing  amounts  higher  than  the  prices 
established  for  raw  coals  in  the  same 
size: 

“Washed  or  air-cleaned,  Class  F 
Mines,  15  cents  per  net  ton. 

“All  other  mines,  10  cents  per  net  ton. 
“Water-screened  or  water-dedusted, 
5  cents  per  net  ton. 

“Exception. — The  provisions  of  this 
clause  will  not  apply  to  iy2"  x  %"  air- 
cleaned  breaker  nut  coal.” 

(d)  The  classification  of  Size  Group 
No.  7  for  Snow  Hill  Corporation’s  Bar- 
dyke  Mine,  listed  at  page  22  of  said 
schedule  (Exhibit  No.  628),  changed 
from  Class  “F”  to  Class  “E.” 

(e)  Note  No.  1  on  the  cover  page  of 
said  schedule  (Exhibit  No.  628)  shall  be 
amended  to  read  as  follows : 

“Note  No.  1. — The  prices  in  this  schedule 
are  not  final  prices  to  be  established  on  coal 
for  shipment  by  Code  Members  within  this 
District  into  consuming  markets  of  said  Dis¬ 
trict.  In  the  ultimate  establishment  of  the 
effective  minimum  prices,  pursuant  to  sub¬ 
section  (b)  of  Part  n,  Section  4  of  the  Act, 
the  minimum  prices  in  this  schedule  are 
subject  to  such  increase  or  decrease,  respec¬ 
tively,  as  may  be  found  necessary  to  carry 
into  effect  the  provisions  of  subsections  (a) 
and  (b)  of  Part  n,  Section  4  of  the  Act.” 


(f)  Note  No.  2  on  the  cover  page  of 
said  schedule  (Exhibit  No.  628)  is  de¬ 
leted  in  its  entirety  for  reasons  appearing 
above  herein. 

(g)  The  special  prices  proposed  by  the 
District  Board  for  breaker  screenings 
(Exhibit  No.  628,  Items  5,  6,  and  7,  page 
3)  are  warranted  by  the  evidence  and 
approved  by  the  Commission. 

(h)  Item  No.  8,  page  4  of  said  schedule 
(Exhibit  No.  628)  shall  be  amended  to 
read: 

“The  price  of  screenings,  maximum 
top  size  21/2"  and  down  to,  but  not  in¬ 
cluding  2"  screenings,  shall  be  the  same 
as  the  price  established  for  2"  modified 
screenings  for  the  mine  from  which  the 
21/2"  screenings  down  to,  but  not  includ¬ 
ing  2"  screenings,  are  shipped.” 

(i)  Item  No.  9,  page  4  of  said  schedule 
(Exhibit  No.  628)  shall  be  amended  to 
read: 

The  price  of  screenings,  maximum  top 
size  2"  and  down  to,  but  not  including 
IV2 "  screenings,  of  their  respective  prep¬ 
arations  (raw,  washed,  air-cleaned, 
water-dedusted  or  modified)  shall  be  10 
cents  per  net  ton  higher  than  the  prices 
of  IV2"  or  IV4"  screenings  of  the  corre¬ 
sponding  preparation. 

(j)  Pages  26,  27,  28,  and  29  are  deleted 
and  in  the  place  thereof  Exhibit  No.  663, 
and  the  contents  thereof,  as  revised  and 
amended  in  the  respects  shown,  is  sub¬ 
stituted  for  said  deleted  pages  of  said 
schedule. 

(k)  Inasmuch  as  a  portion  of  the  note 
in  Exhibit  No.  663,  forming  a  part  there¬ 
of,  beginning  with  the  words,  “When 
finally  established,”  etc.,  and  ending  with 
the  words,  “located  on  the  purchasing 
carriers”  contains  matter  proper  for  con¬ 
sideration  in  coordination  proceedings  as 
prescribed  by  subsection  (b)  of  Part  II, 
Section  4  of  the  Act  only,  said  part  is  de¬ 
leted  from  the  record. 

(l)  Further,  as  to  said  Exhibit  No.  663, 
the  same  shall  be  amended  by  inserting 
the  words  “not  less  than”  after  the  words 
“An  additional  charge  of”  and  immedi¬ 
ately  preceding  the  words  and  figures  “15 
cents  per  net  ton”  in  the  second  para¬ 
graph  of  said  note,  forming  a  part  of  said 
exhibit. 

(m)  For  purposes  of  further  clarifica¬ 
tion  of  the  schedule  (Exhibit  No.  628)  the 
small  letter  “(a)  ”  shall  be  inserted  at  the 
head  of  the  column  (pages  9  to  24,  inclu¬ 
sive)  titled  “Vein  of  Coal,”  and  the  foot¬ 
note  on  each  of  said  pages,  reading  “(a) 
See  Page  No.  6”,  is  changed  to  read,  “(a) 
See  Pages  6  and  8.” 

(n)  A  title  heading  shall  be  added  at 
page  25  of  said  schedule  (Exhibit  No. 
628)  reading:  “ Prices  for  Shipments  into 
All  Market  Areas  ( Except  Railroad  Loco¬ 
motive  Fuel),"  with  a  footnote  at  the 
bottom  of  said  page  reading:  “See  Price 
Instructions  and  Exceptions.” 

(o)  All  changes  in  said  schedule  (Ex¬ 
hibit  No.  628)  in  accordance  with  Cir¬ 
cular  No.  97  of  the  District  Board,  dated 
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September  28,  1938,  correcting  certain 
clerical  errors  in  said  original  schedule, 
as  hereinabove  expressly  mentioned,  is 
approved  and  found  by  the  Commission 
to  be  correct  and  proper,  and,  as  to  each 
and  every  item  thereof,  supersedes  and 
displaces  those  items  of  the  original 
schedule  to  which  they  are  specifically 
directed. 

(p)  The  schedule  of  minimum  prices, 
as  amended  in  the  foregoing  respects, 
and  submitted  to  the  Commission  by  the 
District  Board  for  District  No.  11,  should 
be  further  corrected  and  revised,  in  order 
that  it  may  more  fully  comport  with  the 
provisions  of  Order  No.  249  of  the  Com¬ 
mission  and  of  subsection  (a)  of  Part 
n,  Section  4  of  the  Act,  and  conform  to 
the  material  evidence  in  the  record  war¬ 
ranting  the  same  in  the  following 
respects: 

(1)  The  proposed  classification  for  the 
coals  of  the  Maumee  Collieries  Company, 
Chieftain  Mine,  in  Size  Group  No.  10 
should  be  changed  from  classification 

“H”  to  “J  ” 

(2)  The  proposed  classification  for  the 
coals  of  the  Central  Indiana  Coal  Com¬ 
pany,  as  to  Size  Groups  1,  2,  and  3,  Al¬ 
lendale  Mine,  should  be  changed  from 
classification  “E”  to  “G.” 

(3)  The  proposed  classification  for  the 
coals  of  the  Electric  Shovel  Coal  Corpo¬ 
ration,  in  Size  Group  10,  Clinton  Mine, 
should  be  changed  from  classification 
“K”  to  classification  “M.” 

2.  Except  as  to  the  manner  and  to  ex¬ 
tent  above  herein  set  forth  (sub-para¬ 
graph  (p)  (1),  (2),  and  (3)),  none  of 
the  protestants  mentioned  hereinabove 
are  entitled  to  any  other  or  further  relief 
in  the  premises  of  which  complaint  is 
made;  and,  therefore,  said  protests 
should  be  in  all  other  respects  denied. 

3.  The  schedule  of  minimum  prices,  as 
amended  and  submitted  to  the  Commis¬ 
sion  by  the  District  Board  for  District 
No.  11,  is  further  corrected  and  revised 
as  above  herein  expressly  set  forth,  as 
to  the  matters  and  things  above  recited. 
In  all  other  respects  the  said  schedule 
is  accepted  and  approved  by  the 
Commission. 

4.  The  District  Board  for  District  No. 
11,  as  directed  by  Order  No.  249  of  the 
Commission,  proposed  minimum  prices 
free  on  beard/  transportation  at  the 
mines  for  the  kinds,  qualities,  and  sizes 
of  coals,  produced  within  the  District, 
classification  of  coals  and  price  varia¬ 
tions  as  to  mines  and  consuming  market 
areas. 

5.  The  said  District  Board,  as  directed 
in  said  Order  No.  249,  submitted  to  the 
Commission  a  schedule  of  such  proposed 
Minimum  prices,  together  with  the  data 
upon  which  they  were  computed,  in¬ 
cluding,  but  without  limitation,  the  fac¬ 
tors  considered  in  determining  the  price 
relationships. 

6.  The  minimum  prices  proposed  by 
the  said  District  Board,  as  above  herein 
changed,  amended,  and  modified,  reflect 
as  nearly  as  possible  the  relative  market 
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value  of  the  various  kinds,  qualities,  and 
sizes  of  coal  produced  within  said  Dis¬ 
trict  No.  11.  They  are  just  and  equit¬ 
able  as  between  producers  within  the 
District.  They  have  due  regard  to  the 
interests  of  the  consuming  public.  They 
do  not  permit  dumping. 

7.  The  minimum  prices  proposed  by 
the  District  Board  for  District  No.  11, 
for  any  kind,  quality  and/or  size  of 
coals  for  shipment  into  any  consuming 
market  areas,  as  herein  modified,  are 
just  and  equitable  as  between  producers 
within  said  District. 

8.  The  minimum  prices  proposed  by 
the  said  District  Board,  as  herein  modi¬ 
fied,  yield  a  return  per  net  ton  for  the 
District  equal,  as  nearly  as  may  be,  to 
the  weighted  average  of  the  total  costs, 
per  net  ton,  of  the  tonnage  of  Minimum 
Price  Area  No.  2,  in  which  District  No. 

11  is  located  under  the  Act. 

9.  The  schedule  of  proposed  minimum 
prices,  as  amended  and  submitted  to  the 
Commission  by  the  District  Board  for 
District  No.  11,  and  as  further  corrected, 
amended,  revised,  and  modified  as  set 
forth  above  herein,  conforms  to  the  pro¬ 
visions  of  Order  No.  249  of  the  Commis¬ 
sion  and  to  the  requirements  of  subsec¬ 
tion  (a)  of  Part  n,  Section  4  of  the  Act. 
As  so  amended,  corrected,  revised,  and 
modified  said  schedule  should  be,  and  it 
is  hereby,  approved  by  the  Commission, 
as  a  basis  for  the  coordination  provided 
for  in  subsection  (b)  of  Part  II,  Section 
4  of  the  Act. 

A  copy  of  said  schedule,  as  amended, 
corrected,  revised,  and  modified  appears 
in  the  Appendix  for  District  No.  11. 

Appendix  for  District  No.  11 

SCHEDULE  OF  MINIMUM  PRICES  AS  MODIFIED 
AND  APPROVED  TO  SERVE  AS  A  BASIS  FOR  CO¬ 
ORDINATION 

Note. — The  prices  in  this  schedule  are  not 
the  final  prices  that  will  be  established  on 
coal  for  shipment  by  Code  Members  within 
this  district  into  consuming  markets  of  this 
district.  In  the  ultimate  establishment  of 
the  effective  minimum  prices,  pursuant  to 
subsection  (b)  of  Part  II,  Section  4  of  the 
Act,  the  minimum  prices  in  this  schedule  are 
subject  to  such  increase  or  decrease  re¬ 
spectively,  as  may  be  necessary  to  carry  out 
the  provisions  of  subsections  (a)  and  (b)  of 
Part  n,  Section  4  of  the  Act. 

F.  W.  McCullough, 

Secretary. 

Issued:  February  2,  1939. 

Price  Instructions  and  Exceptions 

Item  No.  1.  The  schedule  of  prices 
shown  herein  applies  f.  o.  b.  transporta¬ 
tion  facilities  at  mines  on  all  coal  pro¬ 
duced  by  Code  Members  in  the  District 
shown  above. 

Item  No.  2.  All  prices  are  subject  to 
the  Marketing  Rules  and  Regulations  is¬ 
sued  by  the  National  Bituminous  Coal 
Commission. 

Item  No.  3.  All  size  designations  here¬ 
in  are  for  round  hole  screens,  except 
when  otherwise  designated.  When  other 
types  of  screens  are  used  the  District 


Board,  subject  to  the  approval  of  the 
Coal  Commission,  shall  determine  the 
actual  size  designation  of  the  coal  so 
prepared. 

Item  No.  4.  The  prices  listed  herein 
are  in  cents  per  net  ton  of  2,000  pounds 
f.  o.  b.  transportation  facilities  at  the 
mine. 

Item  No.  5.  Raw  breaker  screenings. — 
The  price  of  raw  breaker  screenings, 
134"  or  less  top  size,  shall  be  25  cents  per 
ton  less  than  the  price  of  l*/2"  or  1*4" 
raw  screenings  produced  at  the  mine 
from  which  the  breaker  screenings  are 
shipped;  provided,  that  in  no  instance 
shall  the  price  of  raw  breaker  screenings 
be  less  than  25  cents  per  ton  under  the 
price  established  for  Class  “H”  iy2"  or 
1*4"  raw  screenings. 

Item  No.  6.  Air-cleaned  breaker 
screenings. — The  price  of  air-cleaned 
breaker  screenings  shall  be  the  same  as 
the  price  of  1*4"  or  iy4"  raw  screenings 
produced  at  the  mine  from  which  the 
breaker  screenings  are  shipped;  provided, 
that  in  no  instance  shall  the  price  of  air- 
cleaned  breaker  screenings  be  less  than 
the  price  established  for  Class  “H” — 
1*4"  or  1*4"  raw  screenings. 

Item  No.  7.  Washed  breaker  screen¬ 
ings. — The  price  of  washed  breaker 
screenings  shall  be  10  cents  per  ton 
higher  than  the  price  of  l*/2"  or  1*4" 
raw  screenings  produced  at  the  mine 
from  which  the  washed  breaker  screen¬ 
ings  are  shipped;  provided,  that  in  no  in¬ 
stance  shall  the  price  of  washed  breaker 
screenings  be  less  than  10  cents  per  ton 
higher  than  the  price  established  for 
Class  “H” — iy2"  or  iy4"  raw  screenings. 

Item  No.  8.  2x/z-inch  screenings. — The 
price  of  screenings,  maximum  top  size 
2*/2"  and  down  to  but  not  including  2" 
screenings,  shall  be  the  same  as  the  price 
established  for  2"  modified  screenings 
for  the  mine  from  which  the  2*/2"  screen¬ 
ings  and  down  to  but  not  including  2" 
screenings  are  shipped. 

Item  No.  9.  2-inch  screenings. — The 
price  of  screenings,  maximum  top  size  2" 
and  down  to  but  not  including  l*/2" 
screenings,  of  their  respective  prepara¬ 
tion  (raw,  washed,  air-cleaned,  water- 
dedusted  or  modified)  shall  be  10  cents 
per  ton  higher  than  the  price  of  l*/2"  or 
1*4"  screenings,  of  the  corresponding 
preparation. 

Item  No.  10.  Dedusted  washed  screen¬ 
ings. — The  price  of  dedusted  washed 
screenings,  dedusted  over  screens  with 
openings  not  larger  than  10  mesh,  shall 
be  5  cents  per  ton  higher  than  the  price 
established  for  the  same  size  of  washed 
screenings  produced  at  the  same  mine 
and  which  have  not  been  dedusted. 

Item  No.  11.  2  x  %-inch  to  6  mesh 
nut. — The  price  of  2  x  %"  to  6  Mesh  Nut 
coal  shall  be  the  following  amounts 
higher  than  the  prices  established  for  the 
sizes  included  in  Size  Group  No.  7: 

Washed  or  air-cleaned _ 15  cents  per  ton. 

Raw -  5  cents  per  ton. 

Item  No.  12.  Calcium  chloride  and  oil 
treated  coal. — All  coals  in  Size  Groups  1 
to  6,  inclusive,  treated  with  oil,  wax,  cal- 
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cium  chloride,  or  other  dust-allaying  or 
anti-freezing  agents,  shall  be  priced  10 
cents  per  ton  higher  than  the  same  size 
untreated. 

On  coals  in  all  other  size  groups,  the  in¬ 
crease  of  10  cents  per  ton  shall  apply  only 
during  the  period  April  1st  to  November 
15th,  inclusive,  in  each  year,  and  shall 
not  apply  during  the  period  November 
16th  to  March  31st,  inclusive. 

Item  No.  13.  Washed,  air-cleaned, 
water-screened  or  xoater- dedusted  nut 
and  stoker  coals. — When  the  nut  and 
stoker  coals  in  Size  Group  No.  7  are 
washed,  air-cleaned,  water-screened,  or 
water-dedusted,  they  shall  be  priced  the 
following  amounts  higher  than  the  prices 
established  for  raw  coals  of  the  same 
size: 

Washed  or  Air-cleaned: 

Mines  Classified  “F”._  15  cents  per  net  ton. 

Mines,  All  Other 

Classifications _ 10  cents  per  net  ton. 

Water-screened  or  Water- 
dedusted _  5  cents  per  net  ton. 

Exception. — The  provisions  of  this 
clause  will  not  apply  to  IV2"  x  %"  air- 
cleaned  breaker  nut  coal. 

Item  No.  14.  Sizes  made  from  other 
than  straight  mine  run. — Where  any 
mine  has  a  lower  classification  than 
Class  “H”  for  Size  Groups  7-10-11-13- 
16-17,  the  classification  assigned  to  such 
mine  for  those  sizes,  shall  apply  only 
when  such  mine  loads  coal,  in  those 
sizes,  that  is  made  in  the  natural  process 
of  screening  straight  mine  run  as  it 
comes  to  the  tipple.  Where  any  of  the 
mines  referred  to  in  this  item  prepare 
any  of  the  sizes  in  Groups  7-10-11-13- 
16-17  by  any  method  other  than  in  the 
natural  separation  of  straight  mine 
run,  such  sizes  shall  take  a  Class  “H” 
classification. 

Definitions 

Item  No.  15.  Modified  screenings. — 
Modified  screenings  are  screenings  from 
which  a  portion  of  the  fines  has  been 
removed  through  screens  with  openings 
smaller  than  6  mesh,  or  screenings  from 
which  sufficient  %  x  0  fines  have  been 
removed  to  leave  not  less  than  23.5 
percent  of  3  a  x  0  fines  in  the  modified 
screenings. 

Item  No.  16.  Raw  breaker  screen¬ 
ings. — Raw  breaker  screenings  are 
screenings  made  by  crushing  or  break¬ 
ing.  in  a  Bradford  or  similar  type  of 
breaker,  only  such  coal  as  is  rejected 
from  the  picking-tables  in  the  hand¬ 
picking  process  of  cleaning  coarse  sizes. 

Item  No.  17.  Washed  or  air -cleaned 
breaker  screenings. — Washed  or  air- 
cleaned  breaker  screenings  are  screen¬ 
ings  made  by  crushing  or  breaking,  in 
a  Bradford  or  similar  type  of  breaker, 
only  such  coal  as  is  rejected  from  the 
picking-tables,  in  the  hand-picking 
process  of  cleaning  coarse  sizes,  and 
which  are  subsequently  washed  or  air- 
cleaned. 

Item  No.  18.  Washed  screenings. — 
Washed  screenings,  as  referred  to  in  this 


Schedule  of  Minimum  Prices,  shall  con¬ 
sist  of  2",  V/2 ",  W',  1",  and  %" 
screenings,  from  which  no  fines  greater 
than  1  millimeter  have  been  removed 
before  or  after  washing. 

Item  No.  19.  Dedusted  washed  screen¬ 
ings. — Deducted  washed  screenings  are 
screenings  from  which  a  portion  of  the 
fines  have  been  removed,  either  before  or 
after  washing,  over  a  screen  with  open¬ 
ings  not  larger  than  10  mesh. 

Item  No.  20.  Water -dedusted  screen¬ 
ings. — Water-dedusted  screenings  are 
screenings  which  have  not  been  sub¬ 
jected  to  cleaning  by  the  floatation  proc¬ 
ess,  and  from  which  a  portion  of  the 
fines  has  been  removed  through  the  use 
of  high-pressure  water  sprays  on  screens 
with  openings  not  larger  than  10  mesh. 

Explanation  of  Veins  of  Coal 

Symbol  Identification 

Item  No.  21  ..III  Third  Vein. 

IV  Fourth.  Vein. 

V  Fifth  Vein. 

VI  Sixth  Vein. 

VII  Seventh  Vein. 

B  Brazil  Block  Vein. 

C  Cannel  Vein. 

M  Minshall  Vein. 

SB  Semi-Brazil  Block  Vein. 

Explanation  of  Notes  and  Reference 
Marks 

Description 

Item  No.  22. — (a)  The  numerals 
shown  in  column  headed  “Sub-district,” 
in  the  classification  section  of  this 
schedule,  indicate  the  counties  in  which 
the  truck  mines  are  located.  The  sym¬ 
bols  BC-LS-PA-BO-EV  indicate  the 
sub-districts  in  which  the  rail  mines  are 
located.  Explanation  of  the  symbols 
and  numerals  is  included  below. 

Size  Groups  1 

Sizes  Included 

Size  group  No.  1 : 

6"  and  Larger  Lump. 

5"  Lump. 

Size  group  No.  2: 

4"  Lump. 

8x4"  Egg. 

7  x  4"  Egg. 

6x4"  Egg. 

6  x  3V2"  Egg. 

5  x  4"  Egg. 

Size  group  No.  3 : 

3"  Lump. 

2J/2"  Lump. 

8  x  3"  Egg. 

7  x  3"  Egg. 

6  x  3"  Egg. 

6  x  2*4"  Egg. 

5  x  3"  Egg. 

4  x  3"  Egg. 

Size  group  No.  4: 

2"  Lump. 

8  x  2"  Egg. 

6  x  2"  Egg. 

5  x  2"  Egg. 

4  x  2"  Egg. 

3x2"  Nut. 


Size  group  No.  5 : 

IV2"  Lump. 
iy4"  Lump. 

1"  Lump. 

%"  Lump. 

V2"  Lump. 

8  x  iy2"  Egg. 

8  x  iy4"  Egg. 

6  x  iy2"  Egg. 

6  x  iy4"  Egg. 

6  x  1"  Egg. 

6  x  %"  Egg. 

6  x  %"  Egg. 

5  x  iy2"  Egg. 

5  x  iy4"  Egg. 

5  X  %"  Egg. 

4  x  ly."  Egg. 

4  x  iy4"  Egg. 

4  x  1"  Egg. 

4  x  Egg. 

4  x  */2"  Egg. 

3  x  iy2"  Nut. 

3  x  iy4"  Nut. 

3  x  %"  Nut. 

3  x  y4"  Nut. 

Size  group  No.  6: 

2l/z  x  l*/2"  Nut. 

2  x  1  %"  Nut. 

2  x  iy2"  Nut. 

2  x  iy4"  Nut. 

2  x  1"  Nut.  • 

2  x  %"  Nut. 

Size  group  No.  7 : 

iy2  x  iy4"  Nut  (Raw). 

l*/2  x  1"  Nut  (Raw). 

iy4  x  1"  Nut  (Raw) . 

l*/2  x  %"  Nut  (Raw). 

iy4  x  %"  Nut  (Raw). 

iy4  x  %"  Nut  (Raw). 

l*/2  x  %"  to  6  Mesh  Nut  (Raw). 

iy4  x  %"  to  6  Mesh  Nut  (Raw). 

1  x  %"  to  6  Mesh  Nut  (Raw). 

%  x  %"  to  6  Mesh  Nut  (Raw) . 
iy2x%"  Air  Cleaned  Breaker  Nut. 
Size  group  No.  8: 


iy2"  Screenings 
cleaned) . 

(Washed 

or 

air 

iy4"  Screenings 
cleaned) . 

(Washed 

or 

air 

1"  Screenings 
cleaned) . 

(Washed 

or 

air 

%"  Screenings 
cleaned) . 

(Washed 

or 

air 

y2"  Screenings 
cleaned) . 

(Washed 

or 

air 

Size  group  No.  9: 

IV2"  Screenings  (Water  dedusted). 
iy4"  Screenings  (Water  dedusted). 
1"  Screenings  (Water  dedusted). 
%"  Screenings  (Water  dedusted). 
y2"  Screenings  (Water  dedusted). 
Size  group  No.  10: 

iy2"  Screenings  (Modified). 
iy4"  Screenings  (Modified). 

1"  Screenings  (Modified). 

%"  Screenings  (Modified). 
y2"  Screenings  (Modified). 

Size  group  No.  11: 

lx/2"  Screenings  (Raw). 
iy4"  Screenings  (Raw). 

1"  Screenings  (Raw). 

%"  Screenings  (Raw). 
y2"  Screenings  (Raw). 


1  See  Price  Instructions  and  Exceptions. 
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Railroad,  Locomotive  Fuel  Prices 

The  minimum  price  of  railroad  loco¬ 
motive  fuel  coal  shall  be  185  cents  per 
net  ton,  f.  o,  b.  mines. 

Coaling  locomotives  at  mine  tipples. — 
An  additional  charge  of  not  less  than 
15  cents  per  net  ton  shall  be  added  to 
the  minimum  prices  established  for  loco¬ 
motive  fuel,  to  cover  the  extra  cost  of 
coaling  locomotives  at  mine  tipples, 
when  such  service  is  performed. 

Geographical  Description  of  Consuming 
Market  Areas 

Markets  in  which  District  11  coals  are 
consumed  embrace  the  States  of  Ohio, 
Indiana,  Michigan,  Kentucky,  Illinois, 
Wisconsin,  Iowa,  Minnesota,  Missouri, 
Kansas,  Nebraska,  North  Dakota  and 
South  Dakota. 

Minimum  Price  Area  No.  2 — District 
No.  12 

PROPOSED  minimum  prices 

In  compliance  with  Order  No.  249,  of 
the  Commission,  the  District  Board  for 
District  No.  12  prepared  a  -schedule  of 
proposed  minimum  prices  f.  o.  b.  trans¬ 
portation  facilities  at  the  mines  for 
kinds,  qualities,  and  sizes  of  coal  pro¬ 
duced  by  the  various  Code  Members 
within  the  District  and  such  classifica¬ 
tion  of  coals  and  price  variations  as  to 
mines  and  consuming  market  areas  as  it 
deemed  proper  and  within  the  authority 
conferred  by  the  Act.  A  copy  thereof 
was  transmitted  to  every  Code  Member 
within  District  No.  12,  accompanied  by 
a  letter  giving  notice  that  a  meeting  of 
said  Board  would  be  held  on  a  day 
therein  designated,  for  the  purpose  of 
receiving  and  hearing  objections  or  sug¬ 
gestions  to  said  proposed  schedule.  For 
that  purpose,  a  committee  was  appointed 
by  said  Board.  Several  Code  Members 
appeared  before  said  committee  and  were 
heard.  Some  changes  were  suggested  as 
to  the  proposed  minimum  prices,  al¬ 
though  no  formal  protests  were  filed 
thereto.  The  committee  also  made  its 
own  suggestions  as  to  changes  in  said 
schedule.  A  meeting  of  said  Board  was 
then  called,  and  held,  with  a  quorum 
present,  at  which  time  by  appropriate 
resolution  said  minimum  price  schedule 
was  amended  so  as  to  include  those 
changes  contained  in  the  schedule  des¬ 
ignated  “Schedule  of  Minimum  Prices 
Proposed  pursuant  to  Bituminous  Coal 
Commission’s  Order  No.  249,’’  which  was 
introduced  into  evidence,  at  the  hearing 
conducted  by  the  Commission  at  Chi¬ 
cago,  Illinois,  on  November  21,  1938,  as 
Exhibit  No.  698.  Copies  of  same  were 
mailed  to  each  Code  Member,  the  Dis¬ 
trict  Board  and  the  Commission.  In 
order  to  standardize  the  textual  form  of 
said  proposed  schedule,  at  the  request 
of  the  Commission,  it  was  re-written,  but 
not  changed  as  to  the  proposed  prices 
or  classifications  contained  in  Exhibit  No. 

698.  Said  changed  proposal  was  intro¬ 
duced  into  the  evidence  as  Exhibit  No. 

699. 


The  Secretary  of  District  Board  for 
District  No.  12  and  the  Treasurer  of 
said  Board  testified  in  support  of  said 
Proposed  Schedule  of  Minimum  Prices. 
These  witnesses  have  had  many  years  of 
experience  in  the  coal  industry  in  Dis¬ 
trict  No.  12,  and  they  are  familiar  with 
the  production,  sales  and  marketing  con¬ 
ditions  therein. 

District  Board  for  District  No.  12  is 
composed  of  17  members,  all  of  whom, 
with  the  exception  of  one,  are  coal  mine 
operators  of  years  of  experience.  They 
represent  shaft  mines,  in  about  equal 
proportions  as  between  truck  and  rail 
mines,  with  some  representation  of  strip 
mines. 

The  Schedule  of  Minimum  Prices  Pro¬ 
posed  by  the  District  Board  for  District 
No.  12  and  submitted  to  the  Commission 
divides  the  District  into  four  subdistricts. 

Subdistrict  No.  1  consists  of  Appanoose 
and  Wayne  counties,  in  the  State  of 
Iowa. 

Subdistrict  No.  2  consists  of  the  coun¬ 
ties  of  Davis,  Jefferson,  Keokuk,  Lucas, 
Mahaska,  Marion,  Monroe,  Muscatine, 
Scott,  Van  Buren,  Wapello  and  Warren, 
in  said  state. 

Subdistrict  No.  3  consists  of  the  coun¬ 
ties  of  Boone,  Dallas,  Greene,  Guthrie, 
Hamilton,  Jasper,  Polk,  and  Webster,  in 
said  state. 

Subdistrict  No.  4  consists  of  the  coun¬ 
ties  of  Adams,  Page  and  Taylor,  in  said 
state. 

The  District  Board  for  District  No.  12 
caused  analyses  to  be  made  of  the  coals 
of  several  producers  in  various  sections 
of  said  District.  Said  analysis  were  in¬ 
troduced  into  the  evidence  as  Exhibit 
No.  704.  Said  exhibit  contains  the  anal¬ 
yses  of  samples  of  lump,  egg,  and  screen¬ 
ings  from  within  said  District  and  sets 
forth  the  percentages  of  moisture,  vola¬ 
tile  matter,  fixed  carbon,  ash,  sulphur 
and  B.  t.  u.  per  pound  thereof. 

The  coals  of  District  No.  12  vary  but 
slightly  as  to  hardness;  the  coal  industry 
within  this  district  recognizes  no  differ¬ 
ence  in  quality  between  the  coals  from 
one  field  and  those  from  another,  except 
as  to  sizes.  They  all  move  in  season  and 
have  the  same  customer  acceptance. 
About  40  per  cent  of  the  coal  in  the  Dis¬ 
trict  is  used  for  domestic  purposes  and 
about  60  per  cent  is  used  for  industrial 
purposes  and  for  railroad  fuel. 

The  District  Board  for  District  No.  12 
determined  that  the  markets  into  which 
the  producers  of  said  district  ship  their 
coals  are  as  follows:  Iowa,  Minnesota, 
Missouri,  South  Dakota,  Nebraska,  North 
Dakota  and  Kansas. 

The  Schedule  of  Minimum  Prices  Pro¬ 
posed  by  the  District  Board  for  District 
No.  12  contains  ten  size  groups  and  one 
price  classification,  to  wit:  “A.”  The  size 
groups  are  as  follows:  No.  1 — 6"  Chunk 
and  larger;  No.  2 — Lump,  2"  and  larger, 
8"  x  4",  6"  x  4"  and  6"  x  3”;  No.  3— 
Egg  or  Range,  8"  x  2"  and  6"  x  2"; 
No.  4 — Small  Egg,  4"  x  2"  and  3"  x  iy2 "; 
No.  5— Mine  Run;  No.  6— Nut,  W  x  %" 


and  2"  x  1 W;  No.  7 — Domestic  Stoker, 
ly4"-l"  x  A";  No.  8  —  Screenings, 
2"  x  0”;  No.  9 — Crushed  Industrial 
Stoker,  2"  x  0"  and  No.  10 — Carbon, 
A”  x  0".  A  description  of  and  specifi¬ 
cations  for  these  size  groups  was  intro¬ 
duced  into  the  evidence  as  Exhibit  No. 
700.  A  footnote  on  page  4  of  said  Sched¬ 
ule  (Exhibit  No.  699),  provides  that  the 
coal  produced  by  each  and  every  Code 
Member  within  District  No.  12  is  found  to 
be  of  the  same  quality,  except  as  to  sizes, 
and  shall  be  classified  as  one  grade  which 
shall  be  designated  “Standard.” 

It  was  the  unanimous  opinion  of  the 
District  Board  for  District  No.  12  and  of 
an  expert  witness  who  testified  in  sup¬ 
port  of  said  Schedule  of  Minimum  Prices 
Proposed,  that  there  is  no  difference  in 
consumers’  acceptance  of  the  coals  of 
District  No.  12  and  that  there  is  no  basis 
upon  which  the  coal  of  any  particular 
field  can  be  classified  or  given  a  special 
price,  except  as  to  size.  Any  attempt  to 
do  so  would  disturb  long  established 
marketing  practices  and  would  be  harm¬ 
ful  to  the  producers.  The  coals  of  Dis¬ 
trict  No.  12,  being  of  similar  quality,  are 
properly  classified  on  a  size  basis  only. 

The  differentials  between  the  various 
size  groups,  as  shown  in  Exhibit  No.  701, 
were  arrived  at  by  the  District  Board  in 
the  following  manner.  The  Board  first 
set  up  a  table  of  prices,  as  set  forth  in 
Exhibit  No.  702,  showing  what  it  deemed 
to  be  correct  price  differentials  in  each 
subdistrict  between  the  size  groups, 
based  on  the  knowledge  and  experience 
of  the  members  of  the  Board  in  market¬ 
ing  coals  from  District  No.  12.  The  re¬ 
covery  from  such  prices  applied  to  the 
tonnage  produced  in  1937  for  each  size 
group  in  each  subdistrict,  namely  $2.7917 
per  net  ton  was  considerably  above  the 
weighted  average  cost  of  Minimum  Price 
Area  No.  2,  of  $1,772.  The  Board,  to  ar¬ 
rive  at  a  realization  equal  as  nearly  as 
may  be  to  the  weighted  average  cost  of 
the  minimum  price  area,  reduced  the 
prices  for  each  of  the  sizes  by  multiplying 
them  by  a  percentage  (63.47),  sufficient 
to  produce  such  weighted  average  yield 
of  $1,772. 

It  was  stated  on  cross  examination  that 
the  reduction  of  the  minimum  prices  by 
a  stated  percentage  resulted  in  a  distor¬ 
tion  of  the  price  relationship  between  the 
size  groups.  It  was  also  stated  that  the 
size  differentials  shown  in  Exhibits  701 
and  702  reflect  transportation  differen¬ 
tials  from  subdistricts  1,  2,  and  4,  when 
compared  to  subdistrict  3.  The  inclusion 
of  transportation  differentials  between 
the  subdistricts  was  improper. 

Exhibit  No.  703  was  prepared  and  in¬ 
troduced  into  the  record  to  correct  the 
erroneous  relationships  between  the  size 
groups  created  by  the  application  of  the 
percentage  method  and  by  the  erroneous 
inclusion  of  transportation  differentials. 
In  this  Exhibit,  column  2  sets  forth  the 
“illustrative  size  differentials  in  f.  o.  b. 
mine  prices”  as  given  for  subdistrict  No. 
3,  Exhibit  No.  702,  the  exhibit  carrying  a 
note  that  prices  in  other  subdistricts 


FEDERAL  REGISTER,  Wednesday ,  February  8,  1939 


573 


vary,  but  that  the  differentials  shown  in 
the  exhibit  are  consideerd  to  be  repre¬ 
sentative. 

Inasmuch  as  these  differentials  exclud¬ 
ing  differences  in  transportation  charges 
are  representative,  they  are  proper  for 
price  proposals  under  Section  4-II  (a)  of 
the  Act  for  all  Iowa  coals. 

Exhibit  No.  703,  instead  of  reducing 
the  realization  by  the  application  of  the 
percentage  method,  properly  reduces  the 
realization  to  the  level  of  the  price  area 
cost  of  $1.77  by  subtracting  from  each  of 
the  proposed  minimum  prices  the  fixed 
amount  of  $1.26,  and  produces  a  realiza¬ 
tion  equal  to  the  weighted  average  cost 
of  the  price  area.  The  total  weighted 
average  realization  for  the  district  from 
the  prices  in  Exhibit  703  is  $1.77  per  net 
ton. 

There  was  testimony  to  the  effect  that 
the  price  differentials  contained  in  Ex¬ 
hibit  703  are  the  proper  differentials 
f.  o.  b.  mines  between  the  various  sizes 
of  coal  produced  for  shipment  into  the 
consuming  markets  of  District  No.  12; 
that  they  reflect  the  relative  market 
value  of  the  various  kinds,  qualities  and 
sizes  of  coal  produced  in  said  District, 
excluding  consideration  of  transporta¬ 
tion  charges;  that  they  are  just  and 
equitable  as  between  producers  in  said 
District  and  that  they  are  based  on 
actual  market  experience  in  the  past  and 
will  not  permit  dumping. 

No  protests  were  filed  against  said 
Schedule. 

And  now  upon  the  record  herein,  upon 
the  evidence,  both  documentary  and 
otherwise,  and  upon  the  above  and  fore¬ 
going  facts  found  to  exist,  the  Commis¬ 
sion  finds: 

That  the  Schedule  of  Minimum  Prices 
Proposed  (Exhibit  No.  698)  submitted 
to  the  Commission  by  the  District  Board 
for  District  No.  12  should  be  corrected 
and  revised  in  order  that  same  may  bet¬ 
ter  conform  to  Order  No.  249  of  the 
Commission  and  to  the  provisions  of 
Section  4-II  (a)  of  the  Act,  and  said 
schedule  is  hereby  modified  in  the  fol¬ 
lowing  respects: 

That  said  schedule  should  be  modified 
so  as  to  conform  to  the  revised  schedule 
contained  in  Exhibit  No.  699,  as  herein¬ 
after  amended. 

That  the  cover  page  of  the  proposed 
schedule  contained  in  Exhibit  No.  699 
should  be  changed  to  the  extent  that 
“Note  B”  appearing  thereon  should  be 
deleted,  as  it  deals  with  matters  which 
are  provided  for  under  Section  4-II  (b) 
of  the  Act. 

That  for  the  purpose  of  maintaining 
uniformity  with  the  schedules  proposed 
for  other  districts,  the  initial,  unnum¬ 
bered  paragraph  at  the  top  of  page  3  of 
said  schedule  should  be  deleted.  Said 
Paragraph  reads  as  follows: 

“In  determining  minimum  prices,  the 
following  instructions  and  exceptions 
shall  be  observed.” 


That  Item  3  on  page  3  of  said  schedule 
should  be  deleted.  Said  item  reads  as 
follows: 

“If  any  size  is  made  for  which  a  price 
is  not  designated  herein,  such  shall  be 
sold  at  not  less  than  the  price  applicable 
to  the  next  larger  size.” 

In  place  thereof,  the  following  should 
be  inserted: 

“When  any  size  of  coal  is  sold  in  which 
the  maximum  top  or  bottom  size  exceeds 
the  sizes  scheduled  herein,  then  such 
coal  must  be  included  in  the  next  higher 
priced  size  group  and  priced  accord¬ 
ingly.” 

That  Item  4  on  page  3  of  said  schedule 
should  be  deleted.  Said  item  reads  as 
follows: 

“All  size  designations  herein  are  for 
round  hole  screens.  When  other  types 
of  screens  are  used,  the  round  hole 
equivalent  shall  control  the  sizes.” 

That  in  place  thereof,  the  following 
should  be  inserted: 

“All  sizes,  herein  are  for  round  hole 
screens,  or  the  bar  screen  equivalents 
shown  herein.  When  other  types  of 
screens  are  used,  the  District  Board,  sub¬ 
ject  to  the  approval  of  the  National 
Bituminous  Coal  Commission,  shall 
determine  the  equivalents.” 

That  the  table  of  screen  equivalents 
on  page  3  of  Exhibit  No.  700  should  be 
inserted  in  said  schedule  at  the  foot  of 
the  table  of  size  groups. 

That  Item  9  on  page  3  of  said  schedule 
should  be  deleted.  Said  item  reads  as 
follows: 

“No  coal  shall  be  sold  for  shipment  in 
railroad  cars  at  less  than  the  prices  to 
be  established  for  such  coal  shipped  into 
the  consuming  marketing  area  where  it 
is  to  be  used.” 

The  above  deletion  is  necessary  and 
proper  because  the  item  to  be  deleted 
refers  to  special  prices  to  be  established 
later  for  specific  market  areas  under 
coordination. 

Item  10  on  page  3  of  said  schedule 
should  be  deleted.  Said  item  reads  as 
follows: 

“Prices  to  be  provided  for  herein  will 
not  include  switching  charges,  and  such 
charges,  if  any,  must  be  added.” 

The  above  item  is  a  matter  properly 
for  coordination. 

That  Item  11  on  page  3  of  said  sched¬ 
ule  should  be  deleted.  Said  item  reads 
as  follows: 

“All  coal  sold  in  less  than  car  load  lots 
shall  be  sold  at  not  less  than  the  prices 
to  be  fixed  for  truck  coal,  except  that 
such  coal,  when  delivered  to  purchasers 
at  locations  with  railroad  track  facilities 
owned  or  leased  by  such  purchaser,  may 
be  sold  at  the  minimum  delivered  price 
to  be  established  for  rail  shipment  to 


such  purchaser,  but  shall  not  be  sold  at 
less  than  such  price.” 

The  witness  for  the  District  Board 
stated  that  this  item  permits  the  deliv¬ 
ery  by  truck  to  utilities,  dealers,  etc.  with 
rail  facilities  at  the  same  price  as  rail 
deliveries  to  these  customers.  However, 
inasmuch  as  this  item  refers  to  delivered 
prices  and  to  differences  in  transporta¬ 
tion  methods  and  charges — matters  for 
consideration  under  coordination — it 
should  be  deleted. 

That  Item  12  on  page  3  of  said  sched¬ 
ule  should  be  deleted.  Said  item  reads 
as  follows: 

“Any  Code  Member  not  listed  herein 
shall  sell  his  or  its  coal  at  not  less  than 
the  prices  herein  set  out  for  the  nearest 
producer  in  such  Code  Member’s  sub¬ 
district.” 

That  in  place  thereof,  the  following 
should  be  inserted: 

“Any  Code  Member  not  listed  herein 
shall  sell  his  or  its  coal  at  not  less  than 
the  prices  herein  set  out  for  the  respec¬ 
tive  size  groups.” 

That  page  4  of  said  schedule  should  be 
deleted  and  that  in  place  thereof  there 
should  be  inserted  a  table  of  size  groups 
re-written  and  re-arranged  as  follows: 


District  No.  12 — Size  Groups 


Size  group  No. 

Single  screen 

Double  screen 

Maxi¬ 

mum 

top 

size 

Maxi¬ 
mum 
bot¬ 
tom  size 

1.  Chunk . 

6"  Lump  and 
Larger 

Lump  under  6". 

2.  Lump  _  . . . 

8" 

8" 

4" 

2" 

1)4" 

4" 

2" 

2" 

1M" 

3.  F.gg  or  Range _ 

4.  Small  Egg, _ _ 

5.  Nut _  _ 

6.  Domestic  Stoker, 

7.  Mine  Run _ 

8.  Crushed  Indus¬ 

trial  Stoker. 

9.  Screenings  (Un¬ 

crushed)  . 

2"  x  0" . 

2"  i  0" . 

Si#"  x  0" _ 

The  foregoing  makes  no  change  in  sub¬ 
stance  from  the  size  groups  proposed  by 
the  District  Board  (Exhibit  No.  699),  or 
in  the  size  specification  table  in  Exhibit 
No.  700.  The  changes  are  made  so  that 
the  size  groups  are  in  descending  order 
of  size,  with  the  single  screened  lumps 
on  top,  followed  by  the  double  screened 
sizes,  the  resultant  sizes  being  placed  at 
the  bottom.  The  changes  are  made  to 
accomplish  uniformity  and  simplicity  and 
the  above  table  adequately  describes  and 
limits  the  size  groups  and  in  no  way  de¬ 
parts  from  the  intent  of  the  District 
Board. 

The  deletion  of  said  page  4  will  delete 
the  note  appearing  at  the  bottom  of  said 
page  which  reads  as  follows: 

“ Quality . — The  coal  produced  by  each 
and  every  Code  Member  within  District 
No.  12  is  found  to  be  of  the  same  quality, 
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except  as  to  sizes,  and  shall  be  classified 
as  one  grade,  which  shall  be  designated 
‘Standard.’  ” 

The  deletion  of  the  foregoing  item  is 
proper  because  the  matter  is  fully  covered 
in  said  schedule  by  the  alphabetical  list 
of  Code  Members,  which  shows  price 
classifications  by  sizes. 

That  pages  5  and  6  of  said  schedule 
should  be  deleted.  They  contain  the  pro¬ 
posed  minimum  prices,  but  the  proposed 
prices  on  these  pages  contain  distorted 
price  relationships  between  the  various 
size  groups  and  include  transportation 
differentials  between  the  subdistricts. 

That  the  following  should  be  inserted 
in  place  of  pages  5  and  6  of  said  schedule: 

District  No.  12 


[Prices  in  cents  per  net  ton  of  2,000  pounds] 


Bize  group  No. 

Price 

classifica¬ 

tion 

Price 

1.  Chunk . . . 

A 

249 

2.  Lump  . 

A 

239 

3.  Egg  or  Range . . .  . 

A 

229 

4.  Small  Egg  . . „ 

A 

224 

6.  Nut . . 

A 

199 

6.  Domestic  Stoker. . . . 

A 

199 

7.  Mine  Run _  _  _  . 

A 

159 

8.  Crushed  Industrial  Stoker. 

A 

149 

9.  Screenings  (Uncrushed) _ 

A 

89 

10.  Carbon _ 

A 

-26 

Railroad  Locomotive  Fuel 


Subdistrict  1 _ 158 

Subdistrict  2 _ 158 

Subdistrict  3 _ 243 


See  Price  Instructions  and  Exceptions. 

The  prices  to  be  inserted  as  above  in¬ 
dicated  are  those  in  column  No.  4  of 
Exhibit  No.  703.  The  evidence  indicates 
that  these  prices  reflect  the  proper  differ¬ 
entials  f.  o.  b.  mines  between  the  various 
sizes  of  coal  and  reflect  the  relative 
market  value  of  the  various  kinds,  quali¬ 
ties  and  sizes  of  coal  produced  in  District 
No.  12,  excluding  the  differences  in 
transportation  charges.  The  above 
price  differentials  are,  in  the  opinion  of 
the  witness  for  the  District  Board,  justi¬ 
fiable  and  equitable  as  between  produc¬ 
ers  in  the  District;  are  based  on  actual 
market  experience  in  the  past,  do  not 
permit  dumping  and  have  due  regard 
to  the  interests  of  the  consuming  public. 

That  to  clarify  said  schedule  and  to 
make  it  conform  to  those  of  other  dis¬ 
tricts,  the  following  addition  should  be 
made  at  the  bottom  of  page  5  thereof, 
“Proposed  Minimum  Prices,”  (Exhibit 
No.  699) : 

“See  Price  Instructions  and  Excep¬ 
tions.” 

That  said  page  5  of  said  schedule, 
“Proposed  Minimum  Prices,”  (Exhibit 
No.  699),  should  be  inserted  after  the 
alphabetical  list  of  Code  Members,  the 
last  page  of  which  appears  on  page  15 
thereof.  The  “Schedule  of  Subdistricts,” 
which  appears  in  the  schedule  (Exhibit 
No.  699)  on  page  17  thereof,  should  be 
inserted  before  said  alphabetical  list  of 
Code  Members.  These  changes  as  to 


the  order  of  the  pages  should  be  made 
for  the  sake  of  uniformity. 

That  on  page  16  of  the  proposed  sched¬ 
ule  (Exhibit  No.  699) ,  the  last  line,  read¬ 
ing:  “subject  to  Notes  A  and  B  on  the 
title  page  of  this  schedule,”  should  be 
deleted,  inasmuch  as  Note  B  on  the  title 
page  has  been  deleted  and  the  reference 
to  Note  A  is  unnecessary. 

That  in  order  to  fully  comply  with 
the  instructions  of  the  Commission,  there 
should  be  added  to  said  schedule  a  final 
page,  captioned:  “Finis.” 

That  the  District  Board  for  District 
No.  12,  as  directed  in  Order  No.  249  of 
the  Commission,  proposed  minimum 
prices  free  on  board  transportation  facil¬ 
ities  at  the  mines  for  kinds,  qualities,  and 
sizes  of  coals  produced  within  the  Dis¬ 
trict,  classification  of  coal  and  price  var¬ 
iations  as  to  mines  and  consuming  mar¬ 
ket  areas. 

That  the  District  Board  for  District 
No.  12,  as  directed  in  said  Order  No.  249 
of  the  Commission,  submitted  to  the 
Commission  a  schedule  of  such  proposed 
minimum  prices,  together  with  the  data 
upon  which  same  was  computed,  includ¬ 
ing  the  factors  considered  in  determining 
the  price  relationships. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  No.  12,  as 
herein  revised,  amended  and  modified, 
reflect,  as  nearly  as  possible,  the  relative 
market  value  of  the  various  kinds,  quali¬ 
ties  and  sizes  of  coal  produced  within 
the  District;  are  just  and  equitable  as 
between  producers  within  the  District, 
have  due  regard  to  the  interests  of  the 
consuming  public  and  do  not  permit 
dumping. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  No.  12, 
for  any  kind,  quality  or  size  of  coal  for 
shipment  into  any  consuming  market 
area,  as  herein  revised,  amended  and 
modified,  are  just  and  equitable  between 
producers  within  said  District. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  No.  12,  as 
herein  revised,  amended  and  modified, 
yield  a  return  per  net  ton  for  the  District 
of  $1.77,  which  is  equal  as  nearly  as  may 
be  to  the  weighted  average  of  the  total 
costs  per  net  ton,  of  the  tonnage  of  Min¬ 
imum  Price  Area  No.  2,  the  Price  Area  in 
which  District  No.  12  is  placed  under  the 
Act. 

That  the  schedule  of  proposed  mini¬ 
mum  prices  submitted  to  the  Commission 
by  the  District  Board  for  District  No.  12, 
as  amended,  corrected,  modified  and  re¬ 
vised  as  hereinabove  set  forth,  conforms 
to  Order  No.  249  of  the  Commission  and 
to  the  requirements  of  Section  4-II  (a) 
of  the  Act,  and  as  so  amended,  corrected, 
modified  and  revised,  said  schedule 
should  be  and  the  same  is  hereby  ap¬ 
proved  by  the  Commission,  to  serve  as  a 
basis  for  the  coordination  provided  for 
in  Section  4-II  (b)  of  the  Act.  A  copy  of 
said  schedule,  as  amended,  corrected,  re¬ 
vised  and  modified,  appears  in  the  Ap¬ 
pendix  for  District  No.  12. 


Appendix  for  District  No.  12 

SCHEDULE  OF  MINIMUM  PRICES  AS  MODIFIED 
AND  APPROVED  TO  SERVE  AS  A  BASIS  FOR 
COORDINATION 

Note. — The  prices  in  this  schedule  are  not 
the  final  prices  that  will  be  established  on 
coal  for  shipment  by  Code  Members  within 
this  district  into  consuming  markets  of  this 
district.  In  the  ultimate  establishment  of 
the  effective  minimum  prices,  pursuant  to 
subsection  (b)  of  Part  II,  Section  4  of  the 
Act,  the  minimum  prices  in  this  schedule 
are  subject  to  such  increase  or  decrease 
respectively,  as  may  be  necessary  to  carry 
out  the  provisions  of  subsections  (a)  and 
(b)  of  Part  II,  Section  4  of  the  Act. 

F.  W.  McCullough, 
Secretary. 

Issued  February  2,  1939. 

Price  Instructions  and  Exceptions 

1.  The  schedules  of  prices  proposed 
herein  shall  apply  to  all  coal  produced 
in  District  12  as  shown  above. 

2.  These  prices  shall  be  subject  to  the 
uniform  marketing  rules  and  regulations 
hereafter  issued  by  the  National  Bitumi¬ 
nous  Coal  Commission. 

3.  When  any  size  of  coal  is  sold  in 
which  the  maximum  top  or  bottom  size 
exceeds  the  sizes  scheduled  herein  then 
such  coal  must  be  included  in  the  next 
higher  priced  size  group  and  priced  ac¬ 
cordingly. 

4.  All  sizes  herein  are  for  round  hole 
screens  or  the  bar  screen  equivalents 
shown  herein.  When  other  types  of 
screens  are  used,  the  District  Board,  sub¬ 
ject  to  the  approval  of  the  National  Bi¬ 
tuminous  Coal  Commission,  shall  deter¬ 
mine  the  equivalents. 

5.  In  the  sale  of  coal  to  destined  points 
outside  the  boundary  of  the  United 
States,  prices  stipulated  herein  are  for 
payment  in  United  States  funds. 

6.  If,  upon  application  of  a  producer, 
the  Board  finds  that  its  coal  or  any  part 
thereof  is  of  such  inherent  nature  that 
it  cannot  be  prepared  so  that  it  will  sell 
for  the  full  regular  established  minimum 
price,  it  may  be  given  such  special  mini¬ 
mum  price  by  the  Commission  after  no¬ 
tice  to  the  Board  as  will  permit  it  to  be 
marketed  as  subquality  coal.  Such  spe¬ 
cial  price  when  once  established  shall 
apply  to  all  such  subquality  coal  of  the 
producer  until  changed  by  the  Commis¬ 
sion  after  notice  to  the  Board. 

7.  Coal  that  has  been  oiled,  waxolized, 
chemically  or  otherwise  specially  treated, 
shall  take  a  price  of  not  less  than  ten 
cents  (10*)  per  ton  additional  for  each 
such  treatment;  however,  coal  that  has 
been  washed  shall  take  a  price  of  not 
less  than  twenty  cents  (20e)  per  ton 
additional. 

8.  Coal  trucked  or  hauled  by  the  pro¬ 
ducer  or  his  representative  to  the  rail¬ 
road  and  shipped  by  rail  shall  take  the 
same  minimum  price  as  though  loaded 
from  mine  tipple  directly  into  railroad 
cars. 

9.  Any  code  member  not  listed  herein 
shall  sell  his  or  its  coal  at  not  less  than 
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the  prices  herein  set  out  for  the  respec¬ 
tive  size  groups. 

Size  Groups 


Size  Oroup  No. 


1.  Chunk. 


Single  screen 


2.  Lump . 

3.  Egg  or  Range. 

4.  Small  Egg - 

-5.  Nut . . 

6.  Domestic  Stoker. 

7 . - . 

8.  Crushed  Indus¬ 
trial  Stoker. 

9  Screenings  (Un¬ 
crushed). 

10.  Carbon . 


6"  Lump  and 
Larger. 

Lump  under  6". 


Mine  Run. 
2"  x  0" . 


2"  x  0" 


5W' xO". 


Double  screen 


Maxi¬ 

mum 

top 

size 


8” 
8" 
4" 
2" 
1 M” 


Maxi¬ 

mum 

bottom 

size 


4" 

2' 

2' 

IH’ 

5i«' 


Alphabetical  List  of  Code  Members  Showing  Price  Classification  by  Sizes  for  All 
Uses  Except  as  Separately  Shown 


When  any  size  of  coal  is  sold  in  which 
the  maximum  top  or  bottom  size  ex¬ 
ceeds  the  sizes  scheduled  herein  then 
such  coal  must  be  included  in  the  next 
higher  priced  size  group  and  priced  ac¬ 
cordingly. 

Screen  equivalents.  —  The  following 
definitions  are  a  part  of  the  official  clas¬ 
sifications  on  Iowa  coal: 

8  inch  round  hole  equals  5*4  inch  bar. 
6  inch  round  hole  equals  4 */8  inch  bar. 
4  inch  round  hole  equals  2%  inch  bar. 
2  inch  round  hole  equals  1%  inch  bar. 
iy2  inch  round  hole  equals  1*4  inch  bar. 
iy4  inch  round  hole  equals  %  inch  bar. 
5u;  inch  round  hole  equals  inch  bar. 

Schedule  of  Sub-Districts 
For  the  purpose  of  establishing  mini¬ 
mum  prices,  the  district  is  divided  into 
the  following  sub-districts: 

Sub-District  1: 

Name  of  County: 

Appanoose. 

Wayne. 

Sub-District  2: 

Name  of  County: 

Davis. 

Jefferson. 

Keokuk. 

Lucas. 

Mahaska. 

Marion. 

Monroe. 

Muscatine. 

Scott. 

Van  Buren. 

Wapello. 

Warren. 

Sub-District  3: 

Name  of  County: 

Boone. 

Dallas. 

Greene. 

Guthrie. 

Hamilton. 

Jasper. 

Polk. 

Webster. 

Sub-District  4: 

Name  of  County: 

Adams. 

Page. 

Taylor. 


Code  member 

£ 

Mine  name  i 

ub- 

Price  classifications  anil  size  group  numbers 

No. 

1 

2 

3 

4 

5 

6 

7 

8  j 

9 

10 

Acton,  C.  A.  A  Sons  Coal  Co _ 

ycton.  . . . 

4 

A 

A 

A 

A 

A 

A 

A 

y 

y 

\ 

Adair,  John  W.  Coal  Co _ 

No.  1  . 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  del  phi  Coal  Co . . . . 

Adelphi _ 

3 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Agan  &  Gillespie  Coal  Co . . 

Agan  &  Gillespie _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

2 

A 

A 

A 

A 

A 

A 

y 

y 

A 

A 

A 

A 

Ahrweiler,  Chas.  Mine _ _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Anderson  &  Early  Coal  Co . 

Anderson  A  Early... 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Anderson  &  Robinson  Coal  Co . . 

Anderson  A  Robin- 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Anderson  &  Ruben  Bros . - 

Anderson  A  Ruben. 

4 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Angus  Coal  Mining  Co . 

Angus.. . . 

2.3 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

2 

A 

A 

A 

A 

A 

\ 

A 

A 

A 

A 

A 

A 

A 

2 

A 

A 

A 

A 

A 

A 

A 

A 

Atlas  Coal  Co... . 

Atlas . 

2 

A 

A 

A 

A 

A 

A 

A 

A 

2 

A 

A 

A 

A 

A 

y 

A 

A 

A 

\ 

A 

A 

2 

A 

y 

A 

A 

y 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Ault,  J.  W.  Coal  Co _ _ _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

y 

3 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Ballaltak  &  Kraber  Coal  Co . 

Ballaltak  _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

y 

2 

A 

A 

A 

A 

A 

A 

y 

\ 

Barr  Coal  Co. . . . . . 

Barr  - - 

2 

A 

A 

A 

A 

A 

A 

A 

A 

3 

y 

A 

A 

\ 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

1 

4 

y 

A 

A 

A 

y 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

4 

A 

A 

4 

A 

A 

y 

A 

A 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

y 

A 

A 

A 

A 

A 

y 

A 

A 

A 

A 

A 

A 

Beck  .  _ 

3 

2 

2 

\ 

A 

A 

\ 

y 

A 

V 

A 

\ 

A 

A 

\ 

A 

A 

A 

A 

A 

V 

A 

A 

y 

A 

A 

y 

A 

A 

A 

A 

A 

y 

y 

\ 

A 

A 

A 

A 

3 

A 

A 

A 

A 

y 

A 

A 

A 

A 

A 

A 

A 

A 

Bidwell 

A 

A 

\ 

A 

A 

A 

\ 

y 

Big  Five  Coal  Co - - 

Big  Five _ 

I 

A 

A 

A 

A 

A 

Big  Six  Coal  Co - - - 

l.ll  J.ll  m 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Big  Valley  Fuel  Co . . . 

Big  Valley . 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

1 

2 

2 

2 

3 

\ 

A 

A 

A 

A 

A 

A 

\ 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

\ 

A 

A 

A 

A 

\ 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Black  Diamond  Coal  Co _ _ 

Black  Diamond - 

A 

Black  Diamond  Coal  Co . 

Black  Diamond _ 

1 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Black  Diamond  Coal  Co _ 

Black  Diamond _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

2 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

\ 

A 

A 

A 

A 

A 

A 

Blue  Blazes  Coal  Co -  - 

Blue  Blazes _ 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Blue  Valley  Coal  Co. . . . . 

Blue  Valley _ 

2 

A 

A 

A 

A 

BlulT  Creek  Coal  Co - - 

BlufT  Creek . . 

3 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

4 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

3 

2-h 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

y 

A 

A 

A 

A 

3 

1 

A 

A 

A 

A 

A 

A 

Boyles  Coal  Co _ _  _ _ _ 

Boyles . 

A 

A 

A 

A 

A 

A 

A 

A 

Bradley  Bros.  Coal  C o. . . 

Bradley . . 

o 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Briggs  Coal  Co . . 

Briggs - 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Briggs,  Tom  Coal  Co _ 

Briggs - - 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Briney  Coe.l  C o - - - - 

Briney.. . . 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Bryant  Coal  Co.  .  . . 

Bryant . . 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

2 

A 

A 

\ 

\ 

\ 

\ 

A 

A 

A 

A 

A 

A 

\ 

Buy  Rite  Coal  Co... _ _ 

Buy  Rite _ 

2 

A 

A 

A 

A 

A 

A 

A 

Caldwell  Coal  Co . . . . . 

Caldwell... . . 

I 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Campbell  Coal  Co . . . . . 

Campbell  . 

i 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

2 

3 

1 

o 

y 

\ 

A 

A 

A 

\ 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

\ 

A 

A 

\ 

A 

A 

A 

\ 

Carter 

A 

y 

A 

\ 

A 

A 

A 

A 

A 

A 

\ 

A 

A 

\ 

A 

\ 

A 

2 

2 

2 

2 

A 

A 

A 

A 

A 

A 

\ 

A 

A 

A 

A 

A 

A 

A 

y 

A 

A 

A 

A 

A 

A 

A 

A 

A 

y 

Cedar  Creek  Coal  Co _ 

Cedar  Creek  . 

A 

A 

A 

A 

4 

A 

A 

A 

A 

A 

Cedar  View  Coal  Co . . . 

\ 

A 

A 

A 

Center  Coal  Co..  _ _ 

Center . . 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Centerville  Coal  Co  . . . 

Centerville . . 

1 

2 
3 

y 

A 

y 

A 

A 

y 

A 

A 

A 

A 

A 

A 

A 

A 

y 

Contral  Iowa  Fuel  Co _ _ _ 

#4  A  #5  . 

A 

A 

y 

y 

A 

y 

y 

Central  Service  Co _ _ _ 

#6  . . 

A 

A 

A 

A 

y 

y 

A 

4 

A 

y 

A 

A 

A 

A 

A 

A 

A 

y 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

y 

Cincinnati  Coal  Co _ 

1 

A 

A 

y 

A 

A 

A 

A 

A 

A 

A 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

City  Fuel  Co _ _ _ _ _ 

1 

A 

A 

A 

\ 

A 

A 

A 

A 

A 

A 

Clarinda  Coal  Co . . . . 

4 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Clark  Coal  Co _ _ _ 

Clark  . 

2 

A 

A 

A 

A 

A 

A 

y 

A 

A 

y 

Clarke  Coal  Co . . . . . 

1 

A 

A 

A 

A 

A 

A 

A 

y 

A 

A 

Coal  Valley  Coal  Co _ _ 

3 

A 

A 

A 

A 

A 

A 

A 

A 

A 

\ 

A 

Colfax  Coal  Co  .  . . . 

3 

A 

A 

\ 

A 

A 

A 

A 

\ 

A 

\ 

A 

A 

A 

4 

Columbus  Coal  Co  . .  _ 

1 

A 

y 

y 

A 

A 

A 

y 

\ 

\ 

Confidence  Hi-Test  Coal  Co.  _ 

1 

A 

A 

A 

y 

A 

y 

2 

A 

\ 

A 

y 

A 

y 

\ 

A 

A 

A 

A 

\ 

A 

y 

4 

Consolidated  Indiana  Coal  Co . 

.  #3 _ 

2 

A 

A 

A 

y 

A 

Conway  Coal  Co _ 

3 

A 

\ 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Cooperative  Coal  Co _ 

2 

A 

\ 

A 

A 

y 

\ 

A 

A 

A 

A 

Corby  Coal  Co.  .  .  . . . 

.  Corby 

\ 

A 

A 

y 

A 

A 

A 

\ 

A 

A 

A 

y 

Covey  &  Chambers  Coal  Co _ 

2 

A 

A 

A 

A 

A 

A 

\ 

A 

A 

y 

4 

Crescent  Coal  Co  . _ _ 

A 

y 

A 

A 

y 

A 

Cronkhite,  G.  L.  Coal  Co _ _ 

Cronkhite  _ _ 

A 

A 

A 

A 

y 

y 

y 

y 

A 

Crouse,  F.  C.  Coal  Co _ _ 

.  Crouse . 

A 

A 

\ 

y 

y 

A 

A 

A 

A 

y 

y 

Crowe  Coal  Co . . . . 

A 

A 

A 

A 

y 

A 

A 

y 

A 

A 

Crozier  Coal  Co _ _ 

.  Crozier _ 

A 

A 

y 

A 

A 

A 

y 

A 

Cummings,  L.  R.  Coal  Mine . 

.  Cummings _ 

A 

A 

y 

y 

A 

y 

A 

.y 

A 

A 

D  &  M  Coal  Co . . . . 

DAM  . 

A 

\ 

A 

y 

A 

A 

A 

A 

A 

A 

Dallas  Coal  Co _ 

.  Dallas . 

4 

A 

A 

A 

A 

A 

A 

a 

A 

A 

Dallas  Coal  Co . 

.  Dallas . 

A 

A 

A 

A 

A 

A 

y 

A 

A 

A 

Dallas  Fuel  Co... _ _ _  _ 

.  Dallas _ _ 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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Alphabetical  List  of  Code  Members  Showing  Price  Classification  by  Sizes  for  All 
Uses  Except  as  Separately  Shown — Continued 


Code  member 

Mine  name 

Sub- 

dist. 

No. 

Price  classifications  and  size  group  numbers 

1 

2 

3 

4 

5 

6 

7 

8 

e 

10 

Wallace _ _ _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Wallace..-  _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Walnut  Creek. . 

1 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Walnut  Valiev _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Warren _ 

3 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Welch  J  A 

Welch  . . . 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Westercamp. . . 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

What  Cheer  _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Mine  #2 _ _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

#1  . . . . . 

3 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

White  _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

White  Ash  Cooperative  Mng.  Co _ 

White  Ash . . 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

White  Eagle _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Wignall  Clones  Coal  Co . 

Wignall  &  Jones. 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Wienall _ 

3 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

W'ifihour _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Williams.. . . 

3 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Wilson  Bridge _ 

3 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Wolf  Creek __ . 

3 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Yeutsy _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Yeutsy _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Yocum _ 

1 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Y  oung _ 

2 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Y  oung _ 

1 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Zaputil _ 

1 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Zenorville  Coal  Co _ 

Zenorville _ _ 

3 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Prices  for  Shipment  Into 

All  Market  1 

protests  from  Code  Members  on  such 

Areas  for  AU  Coal  Other  Than  Coal 
Used  for  Railroad  Locomotive  Fuel 

[Prices  in  cents  per  ton  of  2,000  pounds  and  sire  group 
numbers] 


Price 

classifi¬ 

cation 

1 

2 

3 

4 

5 

6 

7 

8 

9 

r 

ii 

10  k 
i 

A.  . . 

249 

239 

229 

224 

199 

199 

159 

149 

89 

rules  and  regulations.  The  witness  fur 
ther  testified  that  the  clarifications, 
modifications  and  deletions  in  the  rules 
proposed  by  the  various  District  Boards 


All  Coal  for  Railroad  Locomotive  Fuel — 
Prices  in  Cents  per  Net  Ton  of  2,000 
Pounds 

Sub-District  1:  158. 

Sub-District  2:  158. 

Sub-District  3:  243. 

Note. — See  Price  Instructions  and  Excep¬ 
tions. 

Geographical  Description  of  Consuming 
Market  Areas  to  Which  Prices  Apply 

The  proposed  minimum  prices  con¬ 
tained  in  this  schedule  will  apply  in  all 
markets  in  which  District  12  coals  are 
consumed,  which  markets  embrace  the 
States  of  Iowa,  Kansas,  Minnesota,  Mis¬ 
souri,  Nebraska,  North  Dakota,  South 
Dakota. 

Minimum  Price  Area  No.  2 — District 
Board  No.  9 

proposed  marketing  rules  and 

REGULATIONS 

A  witness  for  District  Board  No.  9 
properly  qualified  as  an  expert  in  the 
marketing  of  coal  in  District  No.  9,  in¬ 
troduced  into  evidence  as  Exhibit  No 
826  the  marketing  rules  and  regulations 
proposed  by  District  No.  9  in  compliance 
with  Commission  Order  No.  250.  The 
witness  testified  that  these  proposed  rules 
and  regulations  were  properly  submitted 
to  each  Code  Member  within  District  No 
9.  as  directed  by  Order  No.  250,  and  that 
the  District  Board  did  not  receive  any 


Rule  1  (I)  of  Section  VII  of  Exhibit 
No.  825  is  a  modification  of  rule  2  of  Sec¬ 
tion  IX  of  the  rules  proposed  by  District 
Board  No.  9.  Neither  the  rule  contained 
in  Exhibit  No.  825  nor  the  rule  proposed 
by  District  Board  No.  9  provides  whether 
the  current  rate  of  interest  to  be  charged 
is  the  rate  of  interest  in  the  locality  to 
which  the  coal  is  shipped  to  the  vendee, 
or  the  rate  in  the  locality  in  which  the 
Code  Member  is  located.  We  are  of  the 
opinion  that,  for  the  purpose  of  clarifica¬ 
tion,  this  rule  should  be  modified  so  as 
to  provide  that  the  current  market  rate 
of  interest  which  must  be  charged  is  the 
current  rate  in  the  locality  to  which  the 
coal  is  shipped  to  the  vendee. 

Accordingly,  we  modify  rule  2  of  Sec¬ 
tion  IX  of  the  rules  proposed  by  District 
Board  No.  9  to  read  as  follows: 

Where  payment  is  made  by  note,  trade 
acceptance,  or  other  form  of  indebted¬ 
ness,  or  where  payment  is  made  under 
any  circumstances  after  the  due  date  of 
the  account,  the  seller  shall  charge  and 
the  buyer  shall  pay  interest  from  and 
after  the  due  date  of  the  account  at  the 
current  rate  in  the  locality  to  which  the 
coal  is  shipped  to  the  vendee. 

In  order  to  make  clear  that  the  rule 
prohibiting  deductions  or  allowances 
from  invoice  prices  does  not  prohibit 
Code  Members  from  conducting  adver¬ 
tising  campaigns  seeking  to  increase  the 
use  of  coal  where  the  expenses  for  such 
campaigns  are  not  paid  by  means  of  a 


deduction  or  allowance  from  the  invoice 
price,  we  are  of  the  opinion  that  rules  1 
and  2  of  Section  XI  of  the  rules  proposed 
by  District  Board  No.  9  should  be  modi¬ 
fied  to  read  as  follows: 

1.  No  deduction  or  allowance  from  in¬ 
voice  prices  shall  be  granted  by  any  Code 
Member  or  his  sales  agent  to  any  pur¬ 
chaser  for  advertising. 

2.  Code  Members  (or  their  agents  or 
representatives)  either  individually  or 
collectively,  with  or  without  financial 
participation  by  retailers  of  coal,  may 
conduct  advertising  campaigns  seeking  to 
increase  the  use  of  coal.  The  amount 
of  expenditures  incurred  by  a  Code  Mem¬ 
ber,  his  agent  or  representative  for  ad¬ 
vertising  shall  be  subject  to  review  by  the 
Coal  Commission  as  to  the  good  faith  of 
the  transaction. 

Rule  1  under  the  caption  Coal  Con¬ 
fiscated  or  Lost  in  Transit  of  Section  XI 
of  the  rules  contained  in  Exhibit  No.  825 
was  not  proposed  by  District  Board  No. 
9.  However,  as  previously  stated,  the 
witness  for  District  No.  9  was  of  the 
opinion  that  the  rules  contained  in  Ex¬ 
hibit  No.  825  were  reasonable  for  Dis¬ 
trict  No.  9.  The  rule  relating  to  coal 
confiscated  or  lost  in  transit  contained 
in  Exhibit  No.  825  does  not  state  whether 
the  established  minimum  price  to  be 
charged  for  such  coal  is  the  price  for  the 
coal  for  shipment  to  the  destination  and 
use  to  which  the  coal  was  sold  or  the 
established  price  for  sale  to  the  carrier  at 
the  place  of  confiscation  or  loss.  We  are 
of  the  opinion  that  whichever  of  these  two 
established  prices  is  the  higher  should  be 
charged  by  the  Code  Member.  The  Code 
Member  in  any  event  is  entitled  to  the 
minimum  price  for  the  coal  for  ship¬ 
ment  to  the  destination  and  use  to  which 
the  coal  was  sold.  However,  if  the  estab¬ 
lished  minimum  price  for  sale  to  the 
carrier  is  higher  than  such  price,  it  is 
necessary  to  provide  that  the  price  for 
sale  to  the  carrier  must  be  charged  for 
the  reason  that  otherwise  evasion  would 
be  made  possible  by  means  of  confisca¬ 
tion.  Accordingly,  we  modify  rule  1 
under  the  caption  Coal  Confiscated  or 
Lost  in  Transit  of  Section  XI  of  Exhibit 
No.  825  to  read  as  follows: 


All  coal  confiscated  or  lost  in  transit 
shall  be  invoiced  to  the  carrier  at  not 
less  than  the  minimum  price  established 
for  such  coal  for  shipment  to  the  desti¬ 
nation  and  use  to  which  the  coal  was  sold 
or  the  established  price  for  sale  to  the 
carrier  at  the  place  of  confiscation  or 
loss,  whichever  may  be  the  higher. 

Exhibit  No.  825  contains  no  rule  re¬ 
lating  to  the  crushing  of  coal.  District 
Board  No.  9  in  Section  X  proposed  a 
rule  providing  for  the  registration  of 
crushing  or  pulverizing  devices.  The 
witness  for  the  Marketing  Division  of 
the  Commission,  who  introduced  Ex¬ 
hibit  No.  825  into  evidence,  stated  that 
no  rules  relating  to  substitution  or 
crushing  are  contained  in  the  Exhibit, 
and  that  the  Exhibit  is  not  to  be  con- 
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strued  as  representing  any  modification 
or  deletion  of  such  rules  as  they  may 
have  been  proposed  by  the  various  dis¬ 
trict  boards.  Upon  the  basis  of  the  tes¬ 
timony  of  the  witness  that  such  rule  is 
reasonable,  we  find  that  the  rule  relat¬ 
ing  to  the  registration  of  crushing  and 
pulverizing  of  coal  contained  in  Section 
X  of  the  rules  proposed  by  District 
Board  No.  9  should  be  approved  for  the 
purpose  of  coordination. 

Paragraph  12  of  Section  I  of  Exhibit 
No.  825  defines  the  term  “retailing.” 
This  term  does  not  appear  in  rules  con¬ 
tained  in  Exhibit  No.  825.  However,  the 
term  “retailer”  does  appear  in  para¬ 
graphs  11  and  12  of  Section  4  II  (i)  of 
the  Act  and  we  are  of  the  opinion  that 
Section  4  II  (i)  of  the  Act  should  be 
promulgated  as  a  part  of  the  marketing 
rules  and  regulations.  It  is  likewise  our 
opinion  that  the  term  “retailer,”  as  such 
term  is  used  in  paragraphs  11  and  12  of 
Section  4  II  (i)  of  the  Act  means  a 
person  who  purchases  coal  for  resale  and 
sells  such  coal  in  lots  or  upon  condi¬ 
tions  other  than  those  which  would  en¬ 
title  him  to  a  discount  under  rules  and 
regulations  promulgated  by  the  Coal 
Commission  pursuant  to  Section  4  II  (h) 
of  the  Act.  Accordingly,  we  delete  the 
definition  of  “retailing”  contained  in 
paragraph  12  of  Section  I  of  Exhibit  No. 
825  and  approve  the  following  definition 
of  a  “retailer”: 

A  “retailer”  is  a  person  who  buys  coal 
for  resale  and  sells  such  coal  in  lots  or 
upon  conditions  other  than  those  which 
would  entitle  him  to  a  discount  under 
rules  and  regulations  promulgated  by 
the  Coal  Commission  pursuant  to  Section 
4  n  (h)  of  the  Act. 

Upon  the  basis  of  the  testimony  of  the 
witness  for  District  Board  No.  9  that  the 
rules  contained  in  Exhibit  No.  825  are 
desirable  and  reasonable,  we  find  that  the 
rules  proposed  by  District  Board  No.  9 
in  Exhibit  No.  826  should  be  modified  to 
conform  to  the  rules  contained  in  Exhibit 
No.  825  except  as  we  have  already  stated 
otherwise. 

Accordingly,  we  find  that  the  following 
rules  and  regulations  incidental  to  the 
sale  and  distribution  of  coal  by  Code 
Members  in  District  No.  9  are  reasonable, 
not  inconsistent  with  the  requirements 
of  Section  4  of  the  Act  and  conform  to 
the  standards  of  fair  competition  estab¬ 
lished  in  the  Act: 

MARKETING  rules  and  regulations  inci¬ 
dental  TO  THE  SALE  AND  DISTRIBUTION  OF 
COAL  BY  CODE  MEMBERS  WITHIN  DISTRICT 
N0.  9  AS  PROPOSED  BY  DISTRICT  BOARD  NO. 
9  AND  AS  APPROVED,  DISAPPROVED,  OR  modi¬ 
fied  FOR  THE  PURPOSE  OF  COORDINATION 

Section  I — Definitions 

|  ,  h  The  term  “person”  as  used  herein, 
'Deludes  individuals,  firms,  associations, 
Partnerships,  corporations,  trusts,  trus¬ 
ts,  cooperatives,  receivers  and  trustees 
n  bankruptcy  and  in  other  legal  proceed- 
n&s,  and  any  other  recognized  forms  of 
bsiness  organizations. 


2.  A  “sales  agent”  is  a  person  who,  as 
agent  of  a  code  member  (and  therefore 
without  purchasing  the  coal),  sells  coal 
produced  by  such  code  member  for  him 
or  on  his  behalf:  Provided,  That  “sales 
agent”  shall  not  include  an  individual 
(herein  referred  to  as  a  “salesman”) 
regularly  and  continuously  employed  by 
a  code  member,  whose  sole  compensation 
is  a  stated  salary  per  week,  per  month, 
or  per  year,  and  who  regularly  devotes 
the  major  portion  of  his  time  to  the  solic¬ 
itation  of  purchases  of  coal  produced  by 
his  code  member  employer. 

3.  A  “commission”  is  the  total  of  all 
compensations  and  allowances  received 
by  a  sales  agent  from  a  code  member  for 
services  rendered  in  the  sale  of  coal. 

4.  A  “registered  distributor”  is  a  per¬ 
son  who  has  been  duly  registered  by  the 
Coal  Commission  pursuant  to  the  rules 
and  regulations  prescribed  by  the  Com¬ 
mission  for  the  administration  of  Sec¬ 
tion  4  H  (h)  of  the  Act. 

5.  A  “spot  order”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the 
delivery  of  which  is  stipulated  to  be 
made  within  not  more  than  thirty  (30) 
days  from  the  effective  date  of  the  order, 
such  effective  date  to  be  not  more  than 
fifteen  (15)  days  from  the  date  upon 
which  the  order  was  accepted. 

6.  A  “contract”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the 
deliveries  of  which  are  stipulated  to  be 
made  during  a  period  longer  than  the 
maximum  period  specified  for  a  spot 
order. 

7.  A  “quotation”  is  an  offer  to  sell  coal 
which  the  offerer  may  withdraw  prior 
to  its  being  acted  upon  by  the  offeree. 

8.  An  “option”  is  an  offer  to  sell  coal 
acceptable  within  a  time  certain,  during 
which  time  the  offerer  may  not  with¬ 
draw  the  offer  without  the  consent  of 
the  offeree. 

9.  A  “commitment”  is  the  status  of  a 
contract  between  the  time  a  quotation 
is  accepted  or  an  option  is  exercised  and 
the  time  the  contract  is  formally  re¬ 
duced  to  writing. 

10.  “Coal  Commission”  as  used  herein, 
shall  mean  the  National  Bituminous 
Coal  Commission  established  under  the 
provisions  of  the  Bituminous  Coal  Act 
of  1937. 

11.  “Act”  as  used  herein  shall  mean 
the  Bituminous  Coal  Act  of  1937. 

12.  A  “retailer”  is  a  person  who  buys 
coal  for  resale  and  sells  such  coal  in  lots 
or  upon  conditions  other  than  those 
which  would  entitle  him  to  a  discount 
under  rules  and  regulations  promulgated 
by  the  Coal  Commission  pursuant  to 
Section  4  II  (h)  of  the  Act. 

13.  “District  Board”  as  used  herein, 
shall  mean  any  District  Board  estab¬ 
lished  under  the  provisions  of  Section  4, 
Part  I  <  a)  of  the  Act. 

14.  “Statistical  Bureau”  shall  mean, 
unless  otherwise  specifically  stated,  the 
Statistical  Bureau  of  the  Commission  for 
the  District  in  which  the  coal  involved 
in  any  transaction  is  produced,  or  the 


District  in  which  is  located  a  mine  of  a 
code  member  affected  by  any  order  or 
regulation. 

15.  “Minimum  Price”  shall  mean  a 
minimum  price  established  and  made  ef¬ 
fective  by  the  Coal  Commission. 

16.  “Maximum  Price”  shall  mean  a 
maximum  price  established  and  made 
effective  by  the  Coal  Commission. 

17.  The  term  “producer”  includes  all 
individuals,  firms,  associations,  corpora¬ 
tions,  trustees,  and  receivers  engaged  in 
the  business  of  mining  coal. 

18.  The  terms  “reconsignment”  and 
“diversion”  as  used  herein  shall  mean 
the  change  in  the  original  consignee 
or  in  the  destination  or  route. 

19.  The  term  “transportation  facili¬ 
ties”  means  railroad  cars,  ships,  barges, 
trucks,  or  any  other  facilities  used  or 
useful  in  the  transportation  of  coal. 

20.  A  “code  member”  means  a  pro¬ 
ducer  who  has  accepted  and  holds  mem¬ 
bership  in  the  Bituminous  Coal  Code 
promulgated  under  the  Bituminous  Coal 
Act  of  1937. 

21.  The  term  “domestic  market”  shall 
include  all  points  within  the  continental 
United  States  and  Canada,  and  car-ferry 
shipments  to  the  Island  of  Cuba. 
Bunker  coal  delivered  to  steamships  for 
consumption  thereon  shall  be  regarded 
as  shipped  within  the  domestic  market. 

22.  “Cargo  shipment”  is  a  quantity  of 
coal  loaded  in  a  vessel,  boat  or  barge  for 
transportation  via  water. 

23.  “Bunker  coal”  or  “vessel  fuel”  is 
that  coal  used  aboard  a  boat  or  vessel  for 
consumption  thereon. 

24.  “Coal”  as  used  herein  shall  mean 
bituminous  coal. 

25.  The  term  “bituminous  coal”  in¬ 
cludes  all  bituminous,  semi-bituminous 
and  sub-bituminous  coal  and  shall  ex¬ 
clude  lignite,  which  is  defined  as  a  lignitic 
coal  having  calorific  value  in  British 
thermal  units  of  less  than  seven  thou¬ 
sand  six  hundred  per  pound  and  having  a 
natural  moisture  content  in  place  in  the 
mine  of  30  per  centum  or  more. 

26.  The  term  “control”  means  the  pos¬ 
session,  direct  or  indirect,  of  the  power 
to  direct  or  cause  the  direction  of  the 
management  and  policies  of  a  person, 
whether  through  the  ownership  of  voting 
securities,  by  contract,  or  otherwise. 

Section  II — Sales  Agents 

1.  All  appointments  of  Sales  Agents  by 
Code  Members  or  their  agents  or  author¬ 
ized  representatives  shall  be  subject  to 
the  Marketing  Rules  and  Regulations 
from  time  to  time  established  by  the  Coal 
Commission. 

2.  Each  Code  Member  shall  be  respon¬ 
sible  for  the  compliance  by  all  his  Sales 
Agents  and  agents  and  employees  of 
Sales  Agents  and  agents  with  the  provi¬ 
sions  of  the  Bituminous  Coal  Code  and 
of  all  rules  and  regulations,  promulga¬ 
tions  and  determinations  of  the  Coal 
Commission. 

3.  Each  Code  Member  shall  require  all 
his  sales  agents  clearly  to  set  forth  upon 
any  offer,  contract,  spot  order,  invoice, 
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and  statement  of  account  covering  coal 
sold  or  to  be  sold,  the  name  of  such  Code 
Member  principal,  and  the  name  of  the 
minp  or  mines  from  which  shipment  was 
made  or  is  to  be  made.  If  the  name  of 
the  sales  agent  also  appears  in  the  trans¬ 
action,  then  the  above  mentioned  forms 
shall  also  disclose  the  fact  of  agency 
relationship  with  the  Code  Member 
principal. 

4.  (A)  Every  contract  for  the  appoint¬ 
ment  of  a  sales  agent  by  Code  Members 
or  by  agents  or  authorized  representa¬ 
tives  of  Code  Members,  or  any  modifica¬ 
tion  thereof,  shall  be  in  writing,  and 
shall  fully  set  forth  therein  all  the  terms 
and  conditions  of  such  contract,  includ¬ 
ing  the  amount  or  basis  of  the  sales 
agent’s  commission.  Certified  copies  of 
all  such  agency  contracts  entered  into  on 
or  prior  to  the  effective  date  of  the  estab¬ 
lishment  of  these  rules  and  regulations 
and  in  effect  on  such  date,  shall  be  filed 
by  the  Code  Member  with  the  Statistical 
Bureau,  or  Bureaus,  within  twenty  (20) 
business  days  after  such  date. 

(B)  Certified  copies  of  all  contracts 
appointing  sales  agents  or  of  agreements 
modifying  any  sales  agency  contract,  en¬ 
tered  into  subsequent  to  the  effective  date 
of  these  rules  and  regulations,  shall  be 
similarly  filed  by  the  Code  Member  with¬ 
in  ten  (10)  business  days  after  the  date 
upon  which  such  contracts  or  agreements 
have  been  entered  into. 

(C)  Upon  the  expiration,  termination, 
or  rescission  of  any  sales  agency  contract, 
the  Code  Member  principal  shall  make  a 
report  thereof  to  the  Statistical  Bureau, 
or  Bureaus,  within  ten  (10)  business 
days  after  the  date  of  such  expiration, 
termination,  or  rescission. 

5.  (A)  As  to  all  coal  sold  by  a  Code 
Member  otherwise  than  through  a  sales 
agent  or  through  an  employee  regularly 
employed  as  a  salesman  by  the  Code 
Member  at  his  principal  place  of  business 
or  at  a  regularly  established  sales  office, 
such  Code  Member  shall,  not  later  than 
the  fifteenth  day  of  each  month,  file  with 
the  Statistical  Bureau,  or  Bureaus,  a  list 
of  all  persons  through  whom,  directly 
or  indirectly,  any  such  coal  was  sold  dur¬ 
ing  the  preceding  calendar  month,  with 
a  statement  of  the  duration  and  charac¬ 
ter  of  their  employment,  the  tonnage 
sold  by,  and  the  rate  and  amount  of 
compensation  paid  to,  each  of  them. 

(B)  Not  later  than  the  fifteenth  day 
of  each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau,  or 
Bureaus,  similar  information  obtained 
from  his  sales  agents  concerning  sales 
of  coal  made  during  the  preceding  cal¬ 
endar  month,  by  the  sales  agents’  repre¬ 
sentatives  and  employees  other  than 
salesmen  employed  at  the  principal 
place  of  business  or  a  regularly  estab¬ 
lished  sales  office  of  the  sales  agent. 

(C)  Not  later  than  the  fifteenth  day 
of  each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau  or 
Bureaus  a  statement  showing  the  names 
and  addresses  of  distributors  to  whom 
the  Code  Member  or  his  sales  agents 


sold  coal  during  the  preceding  calendar 
month,  the  tonnage  sold,  and  the 
amount  of  discount  allowed  to  each 
such  distributor. 

6.  Within  twenty  (20)  business  days 
after  the  effective  date  of  these  rules 
and  regulations,  each  Code  Member 
shall  file  with  the  Coal  Commission  a 
list  showing  the  names  and  addresses 
of  all  his  sales  agents.  Upon  any 
change  in  said  list,  the  Code  Member 
shall  notify  the  Coal  Commission  within, 
ten  (10)  business  days  after  such 
change  takes  place. 

7.  A  list  showing  the  names  and  ad¬ 
dresses  of  sales  agents  and  the  Code 
Members  for  whom  such  agents  act 
shall  be  published  monthly  by  the  Coal 
Commission. 

8.  All  agency  contracts  and  other  in¬ 
formation  filed  by  Code  Members  in 
conformity  with  the  foregoing  regula¬ 
tions,  other  than  the  names  and  address¬ 
es  of  sales  agents,  shall  be  held  by  the 
Coal  Commission  as  the  confidential 
records  of  said  parties  and  shall  not  be 
made  public  without  the  consent  of  the 
Code  Member  from  whom  the  same 
shall  have  been  obtained,  except  where 
such  disclosure  is  required  in  any  pro¬ 
ceeding  before  the  Coal  Commission  by 
way  of  enforcement  of  the  Act  or  upon 
the  order  of  any  court  of  competent 
jurisdiction. 

9.  Prom  and  after  twenty  (20)  busi¬ 
ness  days  following  the  effective  date 
of  these  Marketing  Rules  and  Regula¬ 
tions  no  Code  Member  or  sales  agent 
of  a  Code  Member  shall  allow  or  pay, 
directly  or  indirectly,  any  commission 
or  compensation  to  any  sales  agent: 

(a)  Unless  the  contract  of  agency 
shall  have  been  filed  with  the  Coal  Com¬ 
mission,  as  hereinbefore  required,  and 

(b)  Unless  the  sales  agent  shall  have 
agreed,  in  writing,  with  the  Code  Mem¬ 
ber  to  conform  to  and  observe  the 
minimum  and  maximum  prices  and 
Marketing  Rules  and  Regulations  estab¬ 
lished  by  the  Coal  Commission  and  the 
Fair  Trade  Practice  Provisions  of  the 
Act,  as  well  as  all  proper  Orders  of  the 
Commission,  and 

(c)  Unless  the  sales  agent  shall  have 
in  good  faith  complied  with  the  agree¬ 
ment  as  in  paragraph  (b)  above 
provided. 

10.  No  commission  shall  be  paid  to  a 
sales  agent  by  a  Code  Member  where  the 
coal  is  delivered  or  sold  to  any  person 
who  owns  such  sales  agent  or  who  finan¬ 
cially  or  otherwise  controls  such  agent. 

11.  When  any  commissions  are  paid 
to  a  sales  agent  on  a  tonnage  basis,  the 
Code  Member  shall  not  include  in  the 
computation  of  such  commissions  any 
part  of  the  tonnage  of  coal  sold  by  him 
to  the  sales  agent,  whether  for  consump¬ 
tion  or  resale. 

12.  No  Code  Member  shall  employ  any 
person  or  appoint  any  sales  agent  at  a 
compensation  obviously  disproportionate 
to  the  ordinary  value  of  the  service  or 
services  rendered  and  whose  employment 


or  appointment  is  made  with  the  pri¬ 
mary  intention  and  purpose  of  securing 
a  preferment  with  a  purchaser  or  pur- 
chasers  of  coal. 

13.  Subject  to  further  order  of  the 
Coal  Commission,  the  amount  of  com¬ 
mission  to  be  paid  by  a  Code  Member 
to  his  sales  agent  shall  be  fixed  by  agree¬ 
ment  of  the  parties,  subject,  however, 
that  upon  complaint  of  violation  of  the 
unfair  methods  of  competition,  as  pro¬ 
vided  in  the  Act,  the  amount  of  such 
commission  shall  be  subject  to  review 
by  the  Coal  Commission. 

Section  III — Discounts 

1.  No  Code  Member  or  sales  agent  of  a 
Code  Member  shall  pay  or  allow  any 
discount  from  minimum  prices  to  any 
person  unless  such  person  has  been 
registered  by  the  Coal  Commission  as 
authorized  to  receive  such  discount  at 
the  time  of  the  sale. 

2.  Code  Members  or  their  sales  agents 
may  allow  discount  from  minimum 
prices  or  sales  of  coal  to  registered  dis¬ 
tributors,  not  in  excess  of  the  maximum 
discount  or  price  allowance  prescribed  by 
the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

3.  Except  as  expressly  authorized  in 
rules  and  regulations  or  orders  promul¬ 
gated  by  the  Coal  Commission,  no  Code 
Member  or  sales  agent  may  grant  or  al¬ 
low  any  discount  or  reduction,  including 
any  allowance  for  shipping  on  a  Govern¬ 
ment  Bill  of  Lading,  from  the  applicable 
minimum  prices  upon  the  sale  of  coal  to 
any  person,  including  agencies  of  the  Fed¬ 
eral  Government  or  agencies  of  state  or 
local  governments. 

4.  Every  sale  of  coal  to  a  distributor 
upon  which  a  discount  is  allowed  shall 
be  made  subject  to  the  express  condition 
that  the  distributor  is  authorized  to  re¬ 
ceive  the  discount. 

Section  IV — Limitation  of  Orders  Agree - 
ments,  Options  and  Quotations 

1.  Subject  to  further  order  of  the  Coal 
Commission,  no  Code  Member  or  sales 
agent  of  the  Code  Member  shall  enter 
into  any  agreement  or  order  for  the  sale 
of  coal  providing  for  delivery  for  a  peri¬ 
od  in  excess  of  that  authorized  for  a 
spot  order,  and  no  prices  shall  be  less 
than  the  applicable  minimum  prices  in 
effect  at  the  time  of  the  making  of  the 
agreement  or  order:  Provided,  however, 
That  contracts  for  periods  not  exceeding 
one  (1)  year  may  be  made  with  agencies 
of  the  Federal  Government  or  with 
agencies  of  State  or  local  governments, 
where  the  contract  is  entered  into 
through  competitive  bidding,  at  the  fol¬ 
lowing  applicable  minimum  prices: 

(a)  For  deliveries  during  the  first 

thirty  (30)  days  of  the  contract,  at  not 
less  than  the  applicable  minimum  prices 
in  effect  at  the  time  of  the  making  oi 
the  agreement;  , 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  prices 
in  effect  at  the  time  of  delivery. 
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Provided,  further.  That  contracts  for 
periods  not  exceeding  one  (1)  year  at 
prices  not  less  than  the  said  applicable 
minimum  prices  may  be  made  with 
agencies  of  the  Federal  Government  or 
with  such  agencies  of  the  State  or  local 
governments,  in  the  absence  of  competi¬ 
tive  bidding,  where  by  virtue  of  an  ex¬ 
press  exemption  in  the  statute  or 
ordinance  such  agencies  may  enter  into 
contracts  for  the  purchase  of  coal  with¬ 
out  regard  to  competitive  bidding. 

2.  While  the  preceding  rule  is  in  effect, 
no  option  may  be  given  by  a  Code 
Member  or  sales  agent  for  the  purchase 
of  coal.  When  the  above  rule  is 
suspended  or  revoked  by  the  Coal  Com¬ 
mission,  options  for  the  sale  of  coal  may 
be  given  for  a  period  not  exceeding 
fourteen  (14)  days.  No  options  may  be 
given  at  a  price  less  than  the  applicable 
minimum  price  in  effect  at  the  time  of 
the  giving  of  the  option.  If  the  appli¬ 
cable  minimum  price  is  increased  beyond 
the  quoted  price  within  such  fourteen 
(14)  days  and  the  option  shall  not  have 
been  exercised  at  that  time,  the  option 
thereupon  shall  become  null  and  void: 
Provided,  however.  That  in  connection 
with  offers  to  sell  to  the  United  States 
Government,  or  States  or  political  sub¬ 
divisions  thereof,  options  may  be  given 
for  a  period  not  exceeding  forty-five 
(45)  days  from  the  date  of  the  offer  or 
from  the  final  date  for  the  filing  of 
offers. 

3.  Quotations  may  also  be  given  for  a 
period  of  not  exceeding  fourteen  (14) 
days.  If  the  applicable  minimum  price 
is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
quotation  shall  not  have  been  accepted 
at  that  time,  the  quotation  thereupon 
shall  become  null  and  void. 

4.  Every  quotation  and  option  shall 
provide  that  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  All  quotations  and  options  must  be 
made  or  confirmed  in  writing.  Every 
Code  Member,  or  his  sales  agent,  shall 
require  of  his  offeree  that  the  acceptance 
of  a  quotation  or  the  exercise  of  an 
option  be  in  writing. 

Section  V — Spot  Orders 

1.  A  spot  order  shall  be  in  writing  or 
confirmed  in  writing  within  five  (5)  busi¬ 
ness  days  from  the  date  of  the  making 
thereof. 

2.  Each  spot  order  shall  be  subject  to 
the  following  conditions  which  shall 
either  be  endorsed  upon  the  form  of  the 
order  or  upon  the  written  confirmation 
thereof  by  the  Code  Member  or  his  sales 
agent,  the  meaning  and  effect  of  which 
shall  not  be  changed  or  altered  by  any 
other  provision  of  the  order: 

(a)  No  shipment  consigned  to  any 
estination  may  be  reconsigned  or  di- 
'er^  without  the  consent  of  the  seller 
o  be  confirmed  in  writing.  In  case  of 
sen  reconsignment  or  diversion,  the 
er  shall  charge  and  the  buyer  shall 
y  not  less  than  the  applicable  mini- 
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mum  price  for  such  coal  at  the  time  of  I 
the  reconsignment  or  diversion  for  de¬ 
livery  to  the  destination  to  which  such 
shipment  is  actually  delivered  and  for 
the  use  to  which  it  is  actually  applied. 

“(b)  The  coal  shipped  pursuant  to 
this  order  is  sold  and  purchased  upon 
the  following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  appli¬ 
cable  minimum  price  for  such  coal  at 
the  time  of  diversion  for  the  use  to  which 
it  is  actually  applied. 

“(c)  If  shipments  called  for  by  this 
order  are  not  completed  within  thirty 
(30)  days  from  the  effective  date  of  this 
order,  the  unfilled  portion  of  the  order 
shall  not  be  delivered.” 

3.  In  any  case  where  a  sale  is  made  by 
a  sales  agent  of  a  Code  Member,  such 
sales  agent  shall  not  exercise  the  rights 
of  the  seller  as  defined  in  Item  2  (a) 
of  this  section  without  first  securing  the 
consent  of  his  Code  Member  principal  to 
be  confirmed  in  writing. 

4.  All  the  terms  and  conditions  of  a 
sale  of  coal  must  be  fully  and  expressly 
set  forth  either  in  the  order  or  in  the 
written  confirmation  thereof  and  such 
order  or  written  confirmation  thereof 
shall  specifically  contain  all  the  terms 
required  by  Rule  1  of  Section  VI  of  these 
Marketing  Rules  and  Regulations. 
Within  ten  (10)  business  days  after  the 
date  of  the  making  of  the  spot  order  or 
date  of  the  written  confirmation  thereof, 
the  Code  Member  or  his  sales  agent  shall 
file  with  the  Statistical  Bureau  or  Bu¬ 
reaus  a  copy  of  such  spot  order  or  con¬ 
firmation.  Any  modification  of  a  spot 
order  must  also  be  made  in  writing  and 
filed  with  the  Statistical  Bureau  or  Bu¬ 
reaus  in  the  same  manner. 

5.  All  spot  orders  for  the  sale  of  coal, 
the  minimum  price  of  which  is  subject 
to  seasonal  increase,  shall  provide  that 
the  price  payable  thereunder  shall  not  be 
less  than  the  price  to  be  in  effect  at  time 
of  delivery  as  established  at  the  time  of 
the  making  of  the  spot  order. 

Section  VI — Contracts 

Upon  the  revocation  or  suspension  of 
rule  1  of  Section  IV  of  these  Marketing 
Rules  and  Regulations,  Code  Members 
or  sales  agents  of  Code  Members  may 
thereafter  enter  into  contracts  for  the 
sale  and  delivery  of  coal  upon  the  fol¬ 
lowing  terms  and  conditions: 

1.  Every  contract  shall  be  in  writing 
and  shall  express  the  entire  agreement 
between  the  parties.  The  contract  shall 
clearly  state  the  date  of  execution,  the 
effective  date,  the  expiration  date,  the 
price  agreed  upon,  the  terms  of  payment, 
the  size  and  grade  of  coal,  the  number  of 
,  cars  or  tonnage  to  be  shipped,  the  name 


of  the  Code  Member  and  the  name  of  the 
originating  mine,  and,  where  the  coal  is 
purchased  for  consumption,  the  use  to 
which  the  coal  is  to  be  applied.  Con¬ 
tracts  may  also  be  made  either  (a)  call¬ 
ing  for  a  buyer’s  entire  requirements  or 
a  stated  percentage  of  his  requirements, 
showing  the  maximum  tonnage  to  be 
shipped  thereunder,  or  (b)  covering  a 
buyer’s  requirements  and  stating  the 
estimated  tonnage  to  be  shipped  with  an 
allowable  overshipment  of  not  exceeding 
ten  (10)  per  cent  of  such  estimated 
tonnage. 

The  provisions  of  the  rule  stated  in 
the  foregoing  paragraph  relating  to 
quantity  shall  not  apply  to  contracts 
made  with  agencies  of  the  Federal,  State 
or  local  governments  in  case  the  terms 
required  to  be  submitted  in  a  bid  or  offer 
for  such  contract  are  in  conflict  with 
such  provisions. 

2.  No  contract  for  the  sale  of  coal 
shall  provide  for  deliveries  to  commence 
at  a  date  later  than  ninety  (90)  days 
from  the  date  upon  which  such  contract 
is  entered  into. 

3.  No  contract  shall  be  made  at  a  price 
below  the  applicable  minimum  price  as 
established  by  the  Coal  Commission  at 
the  time  of  the  making  of  the  contract 
for  the  coal  to  be  sold  thereunder,  and 
no  coal  may  be  delivered  upon  a  con¬ 
tract  at  a  price  below  such  applicable 
minimum  price. 

4.  All  contracts  for  the  sale  of  coal  the 
minimum  price  of  which  is  subject  to 
seasonal  increase,  shall  provide  that  the 
price  payable  thereunder  shall  not  be 
less  than  the  price  to  be  in  effect  at  the 
time  of  delivery  as  established  at  the 
time  of  the  making  of  the  contract. 

5.  No  contract  shall  provide  for  de¬ 
livery  over  a  period  in  excess  of  twelve 
(12)  months  except  by  special  permission 
and  approval  of  the  Coal  Commission, 
upon  a  showing  of  necessity  of  meeting 
the  long  term  contract  competition  of 
oil,  gas,  or  other  fuels  or  forms  of  power, 
or  for  such  other  reasons  as  the  Commis¬ 
sion  may  deem  appropriate  in  order  to 
further  the  effectual  administration  of 
the  Act. 

6.  Any  change  in  the  terms  of  a  con¬ 
tract,  not  in  violation  of  these  Rules  and 
Regulations,  shall  be  evidenced  by  a  writ¬ 
ten  agreement  and  shall  conform  to  all 
the  requirements  set  forth  in  these  Rules 
and  Regulations. 

7.  A  report  of  every  commitment  shall 
be  filed  by  the  Code  Member  or  his  sales 
agent  with  the  Statistical  Bureau  or  Bu¬ 
reaus,  within  fifteen  (15)  business  days 
from  the  date  of  the  making  of  the  agree¬ 
ment.  Such  report  shall  set  forth  all  the 
terms  and  conditions  of  the  commitment. 
A  true  copy  of  every  contract  and  of  any 
agreement  for  modification  thereof  shall 
be  filed  with  the  Statistical  Bureau 
within  (15)  business  days  from  the  date 
of  execution  of  such  contract  or  agree¬ 
ment  for  modification:  Provided,  how¬ 
ever,  That  a  report  of  the  commitment 
need  not  be  filed  if  a  copy  of  the  contract 
is  filed  within  fifteen  (15)  business  days. 
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8.  Each  contract  shall  contain  the  fol¬ 
lowing  provisions,  the  meaning  and  effect 
of  which  shall  not  be  changed  or  altered 
by  any  other  provision  of  the  contract: 

“(a)  This  contract  and  the  perform¬ 
ance  of  all  provisions  thereof  are  ex¬ 
pressly  subject  to  the  Bituminous  Coal 
Act  of  1937  and  the  proper  orders  and 
regulations  issued  thereunder  by  the  Na¬ 
tional  Bituminous  Coal  Commission. 

“(b)  No  shipment  consigned  to  any 
destination  point  may  be  reconsigned  or 
diverted  without  the  consent  of  the  seller 
to  be  confirmed  in  writing.  In  case  of 
any  reconsignment  or  diversion,  the  seller 
shall  charge  and  the  buyer  shall  pay  not 
less  than  the  applicable  minimum  price 
for  such  coal  at  the  time  of  the  recon¬ 
signment  or  diversion  for  delivery  to  the 
destination  to  which  such  shipment  is 
actually  delivered  and  for  the  use  to 
which  it  is  actually  applied. 

“(c)  The  coal  shipped  pursuant  to  this 
contract  is  sold  and  purchased  upon  the 
following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or  plants 
named  herein  and  for  the  use  stated 
herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  ap¬ 
plicable  minimum  price  for  such  coal  at 
the  time  of  diversion  for  the  use  to 
which  it  is  actually  applied.” 

9.  In  any  case  where  a  contract  is 
made  by  a  sales  agent  of  a  Code  Mem¬ 
ber,  such  sales  agent  shall  not  exercise 
the  rights  of  the  seller  as  defined  in  item 
8  (b)  of  this  section  without  first  secur¬ 
ing  the  consent  of  the  Code  Member 
producing  such  coal  to  be  confirmed  in 
writing. 

10.  The  making  of  a  contract  for  the 
sale  of  coal  at  a  price  below  the  mini¬ 
mum  or  above  the  maximum  therefor 
established  by  the  Commission  at  the 
time  of  the  making  of  the  contract  shall 
constitute  a  violation  of  the  Code  and 
such  contract  shall  be  invalid  and  unen¬ 
forceable. 

11.  No  contract  shall  be  made  for  the 
sale  of  coal  for  delivery  after  the  expira¬ 
tion  date  of  the  Act  at  a  price  below 
the  minimum  or  above  the  maximum 
therefor  established  by  the  Coal  Com¬ 
mission  and  in  effect  at  the  time  of 
making  the  contract. 

Section  VII — Terms  of  Payment 

1.  The  price  and  fair  trade  practice 
provisions  of  the  Act  shall  not  be  evaded 
or  violated  by  a  Code  Member,  or  his 
sales  agent,  through  the  use  of  terms 
of  payment,  and  in  no  instance  shall 
terms  of  payment  be  more  favorable 
than  the  following: 

(A)  On  rail,  river,  ex-river,  or  truck 
shipments,  the  date  of  payment  of  In¬ 


voices  far  coal  sold  shall  be  on  or  before 
the  twentieth  day  of  the  month  follow¬ 
ing  the  month  in  which  shipment  was 
made. 

(B)  On  tidewater  cargo  shipments  the 
date  of  payment  shall  be  not  more  than 
thirty  (30)  days  from  date  of  vessel 
bill  of  lading,  and  where  coal  is  sold 
f.  o.  b.  mines  for  tidewater  cargo  ship¬ 
ment,  on  or  before  the  twentieth  day  of 
the  month  following  the  month  in  which 
the  coal  is  dumped. 

(C)  Payment  for  all  tidewater  Bunker 
coal  supplied  for  foreign  vessels  shall 
be  by  cash  on  delivery  or  by  master’s 
draft  on  owners  in  United  States  cur¬ 
rency  at  not  exceeding  fifteen  (15)  days’ 
sight  at  supplier’s  option.  When  drafts 
are  accepted  in  payment,  all  bank 
charges  for  collection,  exchange,  etc^ 
shall  be  for  owner’s  account.  Payment 
for  tidewater  bunker  coal  supplied  for 
American  vessels  shall  be  made  on  or  be¬ 
fore  the  twentieth  day  of  the  month  fol¬ 
lowing  delivery. 

Payment  for  coal  shipped  for  vessel 
fuel,  and  delivered  into  vessels  at  ports 
on  the  Great  Lakes  or  tributary  waters 
thereof,  shall  be  made  on  or  before  the 
twentieth  (20th)  day  of  the  month  fol¬ 
lowing  such  delivery. 

(D)  On  lake  cargo  shipments,  the  date 
of  payment  shall  be  not  more  than  sixty 
(60)  days  from  date  of  vessel  bill  of  lad¬ 
ing,  and  where  coal  is  sold  f.  o.  b.  mines 
for  lake  cargo  shipments,  on  or  before 
the  twentieth  (20th)  of  the  second  month 
following  the  month  in  which  dumped. 

(E)  On  all  coal  sold  to  railroads,  the 
date  of  payment  shall  be  on  or  before 
the  twenty-fifth  (25th)  day  of  the  month 
following  the  date  of  shipment. 

(P)  Invoices  shall  be  paid  in  full  in 
United  States  currency,  or  funds  equiva¬ 
lent  thereto,  not  later  than  the  due  date. 

(G)  No  portion  of  the  sale  price  may 
be  withheld  by  agreement  between  the 
buyer  and  the  seller  based  upon  any  un¬ 
adjusted  claim  of  the  buyer. 

(H)  No  sale,  delivery,  or  offer  for  sale 
of  coal  shall  be  made  upon  any  condi¬ 
tion,  express  or  implied,  that  any  portion 
of  the  sale  price  may  be  withheld  by  the 
buyer,  or  deposited  in  escrow,  pending  or 
based  upon  a  determination  of  the  con¬ 
stitutionality  of  any  provision  of  the  Act, 
of  the  jurisdiction  of  the  Coal  Commis¬ 
sion,  or  the  validity  or  applicability  of 
any  order  of  the  Coal  Commission 

(I)  Where  payment  is  made  by  note, 
trade  acceptance  or  other  form  of  in¬ 
debtedness,  or  where  payment  is  made 
under  any  circumstances  after  the  due 
date  of  the  account,  the  seller  shall 
charge  and  the  buyer  shall  pay  interest 
from  and  after  the  due  date  of  the  ac¬ 
count  at  the  current  rate  in  the  locality 
to  which  the  coal  is  shipped  to  the 
vendee. 

(J)  Freight  on  all-rail  or  ex-river  ship¬ 
ments  shall  not  be  paid  by  a  Code  Mem¬ 
ber,  or  his  sales  agent,  except  to  prepay 
stations  as  published  in  current  railway 
tariffs  or  on  shipments  to  the  United 


States  Government,  States  or  political 
subdivisions  thereof.  Where  freight  is 
thus  prepaid,  the  amount  thereof  shall 
immediately  upon  receipt  of  freight  bill 
or  notice  of  sight  draft  payment,  be  in¬ 
voiced  to  the  buyer  for  immediate 
payment. 

(K)  No  Code  Member  shall  accept  as 
payment  in  full  for  any  account  for  the 
sale  of  coal  any  amount  which  is  less 
than  the  applicable  minimum  price  for 
the  quantity  of  coal  involved.  Provided, 
however,  that  a  Code  Member  may  enter 
into  a  bona  fide  general  creditors’  com¬ 
position  with  other  creditors  of  a  de¬ 
faulting  purchaser.  A  copy  of  such  cred¬ 
itor’s  composition  shall  be  filed  with  the 
Statistical  Bureau  within  ten  (10)  busi¬ 
ness  days  from  the  date  of  making  such 
composition. 

(L)  The  agreement  by  a  Code  Mem¬ 
ber,  expressed  or  implied,  to  extend  the 
credit  for  a  period  longer  than  that  au¬ 
thorized  by  these  rules  and  regulations, 
with  the  effect  of  violating  the  price  pro¬ 
visions  or  the  unfair  methods  of  competi¬ 
tion  of  the  Act,  shall  constitute  a  violation 
of  the  Code. 

Section  VIII — Use  of  Coal  Analyses 

1.  Analyses  of  coal  shall  not  be  utilized 
by  a  Code  Member,  or  his  sales  agent,  in 
selling  or  offering  for  sale  any  coal  pro¬ 
duced  by  the  Code  Member,  whether  or 
not  the  analysis  is  a  term  in  the  offer  or 
sale,  unless  such  Code  Member  shall  have 
filed  with  the  Statistical  Bureau  and  the 
District  Board  for  the  District  in  which 
the  coal  is  produced,  a  report  of  the 
analysis  or  analyses  as  used  or  proposed 
to  be  used  by  him.  Such  report  shall 
show  the  following: 

(a)  The  name  of  the  Code  Member 
Producer. 

(b)  The  name  of  the  mine. 

(c)  The  name  or  geological  number  of 
the  seam  or  seams  from  which  the  coal  is 
produced. 

(d)  The  name  of  the  size,  and,  if 
screened,  the  dimension  or  dimensions  of 
the  screen  or  screens  over  and/or  through 
which  the  coal  is  prepared. 

(e)  Whether  the  analysis  is  represen¬ 
tative  of  the  entire  production  of  such 
size  of  coal,  or  whether  it  represents  only 
a  portion  of  such  production  segregated 
by  selective  mining,  selective  preparation, 
actual  analyses  made  at  the  mine,  or  in 
any  other  manner. 

(f)  That  such  analysis  is  representa¬ 
tive  of  the  grade  and  size  of  the  coal  as 
regularly  produced  by  the  Code  Member 
and  as  loaded  directly  into  transportation 
facilities  for  shipment  to  market  and  that 
the  Code  Member  is  prepared  to  make 
deliveries  of  coal  of  substantially  the 
quality  and  character  as  shown  by  the 
analysis. 

(g)  That  each  such  analysis  is  not  less 
than  a  proximate  analysis  showing  mois¬ 
ture  content,  ash,  volatile  matter,  fixed 
carbon,  sulphur  and  British  thermal  units 
and  ash  softening  temperature. 

2.  Every  analysis  used  in  selling. 
offering  for  sale,  any  particular 
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quality,  or  size  of  coal  shall  be  accom¬ 
panied  by  a  statement  to  the  effect  that 
a  copy  of  such  analysis  has  been  properly 
filed  with  the  Statistical  Bureau,  the  Coal 
Commission  and  the  District  Board. 

3.  All  reports  of  analyses  so  filed  shall 
be  subject  to  inspection  at  the  office  of 
the  Statistical  Bureau  at  any  time  during 
office  hours  by  any  interested  person,  and 
may  be  considered  by  the  District  Board 
and  the  Coal  Commission  in  determining 
from  time  to  time  proper  classifications  of 
the  coals  produced  by  the  Code  Member. 

4.  A  copy  of  any  analysis  of  the  coal  of 
a  Code  Member  made  by  or  on  behalf  of 
a  consumer  and  accepted  by  the  Code 
Member  as  the  basis  for  an  adjustment 
of  price  under  any  contract  or  spot  order 
shall  be  filed  by  the  Code  Member  with 
the  Statistical  Bureau,  the  Coal  Commis¬ 
sion  and  the  District  Board,  within  five 
(5)  business  days  after  such  adjustment 
is  made. 

5.  Prom  and  after  the  effective  date 
of  these  Rules  and  Regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a 
premium  and  penalty  basis  which  will 
permit  the  sale  of  coal  at  an  aggregate 
contract  price  below  the  applicable  mini 
mum  price  established  by  the  Coal  Com 
mission  for  the  coal  sold  and  delivered 
upon  such  agreement  subsequent  to  said 
effective  date:  Provided,  That  where  a 
Code  Member  has  entered  into  an  agree 
ment  made  upon  a  penalty  or  a  premium 
and  penalty  basis,  this  rule  shall  not  be 
considered  as  affecting  any  claim  that 
the  buyer  might  otherwise  have  had  for 
sub-standard  preparation  or  quality  un¬ 
der  Section  X  of  these  Marketing  Rules 
and  Regulations. 

Section  IX — Resale  of  Coal  Refused  in 
Transit  or  at  Destination 


1.  Where  coal  is  refused  by  a  consignee 
In  transit  or  at  destination,  the  Code 
Member  may  sell  the  same  at  the  best 
obtainable  price,  provided  that  in  each 
case  the  Code  Member  shall  file  with 
the  Statistical  Bureau,  and  the  District 
Board  for  the  District  in  which  the  coal 
was  produced,  within  five  (5)  business 
days  from  the  date  of  such  resale,  a  state¬ 
ment  giving  the  following  information: 

(a)  Name  of  consignee. 

(b)  Address  of  the  consignee. 

<0  Original  destination  of  the  coal. 

<d)  Name  of  Code  Member. 

(e)  Originating  mine. 


(o)  A  copy  of  the  carrier’s  notice  of 
refusal  or  a  notice  of  reconsignment  and 
such  other  pertinent  information  and 
facts  as  may  be  offered  in  proof  of  the 
necessity  for  such  resale. 

(p)  A  signed  and  verified  statement 
that  the  provisions  of  the  Code  and  the 
Marketing  Rules  and  Regulations  of  the 
Coal  Commission  other  than  as  to  price 
have  not  been  violated  or  evaded. 

2.  All  Code  Members  shall  properly 
furnish  to  the  District  Board  and  to  the 
Statistical  Bureau  of  the  Coal  Commis¬ 
sion  for  the  District  in  which  the  coal 
originated,  full  reports  of  all  reconsign¬ 
ments,  and  shall  authorize  the  carrier 
making  such  reconsignments  to  furnish 
complete  information  thereon  to  such 
Statistical  Bureau. 


Section  X — Substandard  Preparation  or 
Quality 


Section  XI — Cruching  and  Pulverizing 
Coal 

1.  Each  code  member  who  maintains 
and  operates  at  his  mine  or  at  any  facil¬ 
ity  used  in  preparing  coals  for  market, 
any  crushing  or  pulverizing  device,  shall 
register  such  device  with  the  Statistical 
Bureau  of  the  Coal  Commission. 

2.  Such  information  shall  include  the 
following: 

(a)  Name  and  address  of  code  mem¬ 
ber. 

(b)  Name  of  mine  or  facility  at  which 
device  is  located. 

(c)  Name  and  style  or  type  of  crush¬ 
ing  or  pulverizing  device. 

(d)  Hourly  capacity  of  device. 

(e)  Sizes  of  coal  resulting  from  crush- 
|  ing  or  pulverizing. 

(f)  Number  of  tons  crushed  in  1936 
and  in  each  month  of  1937. 


1.  Where  any  claim  of  allowance  or 
counterclaim  is  requested  by  a  buyer  for 
any  delivery  of  coal  claimed  to  be  sub¬ 
standard  in  preparation  or  quality,  or 
where  it  Is  claimed  by  the  buyer  that 
due  to  an  error  on  the  part  of  the  shipper 
the  buyer  has  incurred  additional  and 
extraordinary  expense  in  accepting  the 
shipment,  the  Code  Member  or  his  sales 
agent  may,  within  a  reasonable  time 
after  delivery  of  the  coal,  make  settle¬ 
ment  and  agree  with  the  buyer  upon  an 
amount  reasonably  to  be  deducted  for 
such  inferior  coal  or  on  account  of  such 
error,  and  may  accept  payment  therefor 
at  less  than  the  applicable  minimum 
price:  Provided,  That  in  each  such  case 
the  Code  Member  shall  within  five  (5) 
business  days  after  granting  such  allow¬ 
ance  file  with  the  District  Board  and  the 
Statistical  Bureau  of  the  Coal  Commis¬ 
sion  a  verified  statement  giving  the  fol¬ 
lowing  information 

(a)  The  name  and  address  of  the  con 
signee  and  the  reason  for  the  request  for 
the  allowance. 

(b)  The  price  at  which  the  coal  was 
sold,  the  tonnage  delivered,  the  name  of 
the  mine,  the  Code  Member,  the  date  of 
shipment,  the  grade  and  size  of  coal,  the 
destination,  and  the  amount  of  allowance 
or  adjustment  made. 

(c)  Such  other  pertinent  information 
and  facts  as  may  be  offered  in  proof  of 
the  necessity  for  such  reduction  or 
allowance. 

(d)  A  statement  that  the  adjustment 

(f  - —  ,  has  not  been  made  with  the  purpose  or 

>  The  grade  and  size  of  coal  shipped,  intent  of  evading  the  price  provisions  of 
Price  at  which  coal  sold. 

Reasons  for  the  refusal. 

(i)  Pacts  resulting  from  the  investiga 
of  the  complaint. 

<i>  Name  of  ultimate  purchaser  upon  claim  duly  executed  by  or  °?  te1®11  ol  the 
resale.  buyer  and  verified  by  affidavit,  setting 

®  Address  of  purchaser  upon  resale,  forth  ‘lie  amount  claimed  by  way  of 
'll  Ultimate  destination  of  the  coal.  deductlon  4116  rcasons  for 

<m)  Price  received  by  the  seller  upon  comPlaint- 

2.  All  such  adjustments  and  allowances 
o)  Amount  of  commission,  if  any,  shall  be  subject  to  review  by  the  Coal 
o  upon  the  resale.  Commission. 


the  Act. 

The  Code  Member  shall  also  file,  to¬ 
gether  with  the  statement,  a  written 


Section  XII — Miscellaneous 
General 

1.  The  minimum  prices  established  by 
the  Commission  shall  not  apply  to  coal 
sold  and  shipped  outside  the  domestic 
market  as  defined  in  the  Act  and  in 
these  Marketing  Rules  and  Regulations. 

2.  Maximum  prices  established  by  the 
Commission  shall  not  apply  to  coal  sold 
and  shipped  outside  the  continental 
United  States. 

3.  No  coal  shall  be  sold  or  delivered 
or  offered  for  sale  at  a  price  below  the 
minimum  or  above  the  maximum  there¬ 
for  established  by  the  Commission,  and 
the  sale  or  delivery  or  offer  for  sale  of 
coal  at  a  price  below  such  minimum  or 
above  such  maximum  shall  constitute  a 
violation  of  the  Code:  Provided,  That 
the  provisions  of  this  paragraph  shall 
not  apply  to  a  lawful  and  bona  fide  writ¬ 
ten  contract  entered  into  prior  to  June 
16,  1933,  which  has  been  filed  with  the 
Coal  Commission. 

4.  If,  in  converting  a  net  or  gross  ton 
price,  freight  rate  or  freight  rate  differ¬ 
ential,  the  calculation  extends  to  more 
than  3  decimals,  and  the  4th  decimal  is 
0.0005  or  more,  it  shall  be  added  as 
0.001,  and  if  under  0.0005  it  shall  be 
eliminated. 

5.  All  coal  shall  be  sold  and  invoiced 
on  a  price  per  ton  basis,  and  all  coal 
must  be  sold  and  invoiced  under  the  size, 
price  classification  and  other  designation 
therefor  in  the  price  schedule  published 
by  the  Coal  Commission. 

6.  Failure  to  file  information  required 
by  these  Marketing  Rules  and  Regula¬ 
tions  or  the  filing  of  false  information 
wilfully  made,  will  subject  the  party  fail¬ 
ing  to  file  the  information  required,  or 
the  party  so  filing,  to  the  penalties  of 
the  Act  and  other  penalties  imposed  by 
law. 

Advertising 

1.  No  deduction  or  allowance  from  in¬ 
voice  prices  shall  be  granted  by  any  Code 
Member  or  his  sales  agent  to  any  pur¬ 
chaser  for  advertising. 
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2.  Code  Members  (or  their  agents  or  altering  retroactively  a  price  previously 
representatives)  either  individually  or  ag 
collectively,  with  or  without  financial  pi 
participation  by  retailers  of  coal,  may 
conduct  advertising  campaigns  seeking  in 
to  increase  the  use  of  coal.  The  amount  sa 
of  expenditures  incurred  by  a  Code  fi< 

Member,  his  agent  or  representative  for  er 
advertising  shall  be  subject  to  review  by 
the  Coal  Commission  as  to  the  good  faith  fc 
of  the  transaction.  ci 

te 

Screening  for  Buyer’s  Account  0] 

1.  The  screening  of  mine  run  or  re-  cl 
screening  erf  other  grades  of  coal,  sold  01 
and  billed  as  such,  for  the  buyer’s  ac¬ 
count  for  the  purpose  of  keeping  the  re-  0 
sultant  products  separate  in  the  ship-  c< 
ment  thereof  is  prohibited.  ° 

Coal  Confiscated  or  Lost  in  Transit  a 

1.  All  coal  confiscated  or  lost  in  transit  0 
shall  be  invoiced  to  the  carrier  at  not  p 
less  than  the  minimum  price  established  ® 
for  such  coal  for  shipment  to  the  des-  ^ 
tination  and  use  to  which  the  coal  was  v 
sold  or  the  established  price  for  sale  to  q 
the  carrier  at  the  place  of  confiscation  0 
or  loss,  whichever  may  be  the  higher.  c 

Revision  of  Marketing  Rules  and  Regu-  ^ 
lations  t 

1.  These  Marketing  Rules  and  Regula-  1 
tions  are  subject  to  revision  and  amend-  * 
ment  by  further  order  of  the  Coal 
Commission.  I 

1 

UNFAIR  METHODS  OF  COMPETITION  | 

In  accordance  with  the  provisions  of  s 
Section  4  II  (i)  of  the  Act,  the  following 
practices  with  respect  to  coal  are  unfair  1 
methods  of  competition  and  shall  con-  i 
stitute  violations  of  the  Code:  i 

1.  The  consignment  of  unordered  coal, 
or  the  forwarding  of  coal  which  has  not 
actually  been  sold,  consigned  to  the  pro¬ 
ducer  or  his  agent:  Provided,  however, 
that  coal  which  has  not  actually  been 
sold  may  be  forwarded,  consigned  to  the 
producer  or  his  agent  at  rail  or  track 
yards,  tidewater  ports,  river  ports,  or 
lake  ports,  or  docks  beyond  such  ports, 
when  for  application  to  any  of  the  fol¬ 
lowing  classes:  Bunker  coal,  coal  appli¬ 
cable  against  existing  contracts,  coal  for 
storage  (other  than  in  railroad  cars)  by 
the  producer  or  his  agent  in  rail  or  track 
yards  or  on  docks,  wharves,  or  other 
yards  for  resale  by  the  producer  or  his 
agent. 

2.  The  adjustment  of  claims  with  pur¬ 
chasers  of  coal  in  such  manner  as  to 
grant  secret  allowances,  secret  rebates,  or 
secret  concessions,  or  other  price  dis¬ 
crimination. 

3.  The  prepayment  of  freight  charges 
with  intent  to  or  having  the  effect  of 
granting  a  discriminatory  credit  allow¬ 
ance. 

4.  The  granting  in  any  form  of  adjust¬ 
ments,  allowances,  discounts,  credits,  or 
refunds  to  purchasers  or  sellers  of  coal, 
for  the  purposes  or  with  the  effect  of 


PENALTIES 

Section  5  (b)  of  Bituminous  Coal  Act: 

The  membership  of  any  such  coal  pro. 
ducer  in  such  code  and  his  right  to  an  ex- 
emption  from  the  taxes  imposed  by  section 
3  (b)  of  this  Act,  may  be  revoked  by  the 
Commission  upon  written  complaint  by  any 
code  member  or  district  board,  or  any  state 
or  poltical  subdivision  of  a  State,  or  the  con¬ 
sumers’  cotinsel,  after  a  hearing,  with  thirty 
days’  written  notice  to  the  member,  upon 
proof  that  such  member  has  wilfully  violated 
any  provision  of  the  code  or  any  regulation 
made  thereunder;  and  in  such  a  hearing  any 
code  member  or  district  board,  or  any  state 
or  political  subdivision  of  a  State,  or  the 
consumers’  counsel,  or  any  consumer  or  em¬ 
ployee,  and  the  Commissioner  of  Internal 
Revenue,  shall  be  entitled  to  present  evi¬ 
dence  and  be  heard:  Provided,  that  the 
Commission,  in  its  discretion,  may  in  such 
case  make  an  order  directing  the  code  mem¬ 
ber  to  cease  and  desist  from  violations  of  the 
code  and  regulations  made  thereunder  and 
upon  failure  of  the  code  member  to  comply 
with  such  order  the  Commission  may  apply 
to  a  circuit  court  of  appeals  to  enforce  such 
order  in  accordance  with  the  provisions  of 
subsection  (c)  of  section  6  or  may  reopen 
the  case  upon  ten  days’  notice  to  the  code 
member  affected  and  proceed  in  the  hearing 
thereof  as  above  provided. 

Section  5  (c)  of  Bituminous  Coal  Act: 

Any  producer  whose  membership  in  the 
code  and  whose  right  to  an  exemption  from 
the  tax  imposed  by  section  3  (b)  of  this  Act 
shall  have  been  revoked  and  canceled  may 
apply  to  the  Commission  and  shah  have  the 
right  to  have  his  membership  in  the  code  re¬ 
stored  upon  payment  by  him  to  the  United 
States  of  double  the  amount  of  the  tax  pro¬ 
vided  in  Section  3  (b)  upon  the  sales  price 
at  the  mine,  or  the  market  value  at  the  mine 
if  disposed  of  otherwise  than  by  sale  at  the 
mine,  or  if  sold  otherwise  than  through  an 
arms’  length  transaction,  of  the  coal  sold  or 
disposed  of  by  the  code  member  in  violation 
of  the  code  or  regulations  thereunder  (but  in 
’  no  case  shall  such  sales  price  or  market  value 
be  taken  to  be  less  than  the  minimum  price 
■  established  by  the  Commission  for  such  coal 
.  and  in  effect  at  the  time  of  such  sale  or  other 
,  disposal) ,  as  found  by  the  Commission  under 
5  subsection  (b)  hereof.  The  Commission  shall 
f  thereupon  certify  to  the  Commissioner  of  In- 
.  ternal  Revenue  and  to  the  collector  of  in¬ 
ternal  revenue  for  the  internal  revenue  col¬ 
lection  district  in  which  the  producer  resides 
5  the  amount  of  the  required  payment  as  found 
t  under  clause  (5)  of  subsection  (b) ,  and  upon 
payment  of  such  amount  to  the  Commis¬ 
sioner  or  the  collector  such  officer  shall  notify 
’»  the  Commission  thereof. 

s  Section  10  (c)  of  Bituminous  Coal 

I  Act: 

f  If  any  producer  required  by  this  Act  or 
,  the  code  or  regulation  made  thereunder  to 

II  file  a  report  shall  fail  to  do  so  within  the 
f  time  fixed  for  filing  the  same,  and  such 
y  failure  shall  continue  for  fifteen  days  after 

notice  of  such  default,  the  producer  shau 
forfeit  to  the  United  States  the  sum  of  $50 
"  for  each  and  every  day  of  the  continuance  oi 
y  such  failure,  which  forfeiture  shall  be  pay¬ 
able  into  the  Treasury  of  the  United  States, 
and  shall  be  recoverable  in  a  civil  suit  m 
*"  the  name  of  the  United  States,  brought  m 
n  the  district  where  the  producer  has  his  pnn- 
i_  clpal  office  or  in  any  district  in  which  ne 
shall  do  business.  It  shall  be  the  duty  o 
's  the  various  district  attorneys,  under  m 
>-  direction  of  the  Attorney  General  of  tn 
1-  United  States,  to  prosecute  for  the  recovery 
p_  of  forfeiture. 

of  Section  35  of  the  Criminal  Code  as 
amended  by  the  Act  of  June  18,  193 
c.  587,  48  Stat.  996  (U.  S.  C.,  Title  1»- 
sec.  80): 


So  in  original. 
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Whoever  shall  make  or  cause  to  be  made 
or  present  or  cause  to  be  presented,  for  pay¬ 
ment  or  approval,  to  or  by  any  person  or 
officer  in  the  civil,  military,  or  naval  service 
of  the  United  States,  or  any  department 
thereof,  or  any  corporation  in  which  the 
United  States  of  America  is  a  stockholder, 
any  claim  upon  or  against  the  Government 
of  the  United  States,  or  any  department  or 
officer  thereof,  or  any  corporation  in  which 
the  United  States  of  America  is  a  stock¬ 
holder,  knowing  such  claim  to  be  false,  fic¬ 
titious,  or  fraudulent;  or  whoever  shall 
knowingly  and  wilfully  falsify  or  conceal  or 
cover  up  by  any  trick,  scheme,  or  device  a 
material  fact,  or  make  or  cause  to  be  made 
any  false  or  fraudulent  statements  or  rep¬ 
resentations,  or  make  or  use  or  cause  to  be 
made  or  used  any  false  bill,  receipt,  voucher, 
roll,  account,  claim,  certificate,  affidavit,  or 
deposition,  knowing  the  same  to  contain  any 
fraudulent  or  fictitious  statement  or  entry, 
in  any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United  States 
or  of  any  corporation  in  which  the  United 
States  of  America  is  a  stockholder  shall  be 
fined  not  more  than  $10,000  or  imprisoned 
not  more  than  ten  years,  or  both. 

Section  37  of  the  Criminal  Code 
(U.  S.  C.  88) : 

If  two  or  more  persons  conspire  either  to 
commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States  in 
any  manner  or  for  any  purpose,  and  one  or 
more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,  each  of  the  parties 
to  such  conspiracy  shall  be  fined  not  more 
than  $10,000,  or  imprisoned  not  more  than 
two  years,  or  both.  (R.  S.  Sec.  5440;  May  17, 
1879.  c.  8,  21  Stat.  4;  Mar.  4,  1909,  c.  321, 
sec.  37,  35  Stat.  1086.) 


Minimum  Price  Area  No.  2 — District 
Board  No.  11 

PROPOSED  MARKETING  RULES  AND 
REGULATIONS 

A  witness  for  District  Board  No.  11, 
properly  qualified  as  an  expert  in  the 
marketing  of  coal  in  that  District,  in¬ 
troduced  into  evidence  as  Exhibit  No. 
822  the  rules  and  regulations  proposed 
by  District  Board  No.  11  pursuant  to 
Commission  Order  No.  250.  The  wit¬ 
ness  testified  that  these  rules  were  sub¬ 
mitted  to  each  Code  Member  within 
District  No.  11  and  that  the  District 
Board  did  not  receive  any  protests  from 
Code  Members  on  such  rules. 

The  witness  further  testified  that  the 
modifications,  clarifications,  deletions 
and  additions  to  the  rules  proposed  by 
District  No.  11,  reflected  by  the  rules 
contained  in  Exhibit  No.  825,  are  rea¬ 
sonable  with  certain  exceptions  to 
which  the  witness  specifically  testified. 
Furthermore,  it  was  the  opinion  of  the 
witness,  with  the  exceptions  which  he 
specifically  noted  that  the  rules  pro¬ 
posed  by  District  No.  11  should  be  modi¬ 
fied  to  conform  to  the  rules  contained 
in  Exhibit  No.  825.  The  witness  took 
exception  to  sub-paragraphs  (a)  and 
oi  of  rule  2  of  Section  V  and  sub- para¬ 
graphs  (b)  and  (c)  of  rule  8  of  Section 
y  of  Exhibit  No.  825.  These  rules  pro- 
in  effect  that  where  coal  is  di¬ 
verted  to  a  destination  or  use  other 
ban  that  specified  in  the  contract,  the 


seller  shall  charge  and  the  buyer  shall 
pay  not  less  than  the  applicable  mini¬ 
mum  price  for  such  coal  at  the  time  of 
the  diversion  for  delivery  to  the  desti¬ 
nation  to  which  such  shipment  is  actu¬ 
ally  delivered  and  for  the  use  to  which 
it  is  actually  applied.  The  witness 
stated  that  the  minimum  price  to  be 
paid  in  the  case  of  reconsignment  or 
diversion  should,  in  his  opinion,  be  the 
minimum  price  in  effect  at  the  time 
of  the  making  of  the  contract  and  not 
the  minimum  price  in  effect  at  the  time 
of  the  reconsignment  or  diversion.  The 
witness  stated  that  the  requirement 
that  the  minimum  price  for  diverted 
coal  be  the  minimum  price  in  effect  at 
the  time  of  the  diversion  would  work 
a  severe  hardship  on  distributors  who 
purchase  coal  for  delivery  over  a  stated 
period  of  time  in  the  event  that  mini¬ 
mum  prices  higher  than  the  contract 
prices  were  in  effect  at  the  time  of  the 
reconsignment  or  diversion,  since  it  is 
a  common  practice  with  distributors  to 
have  coal  consigned  to  a  certain  desti¬ 
nation  and  then  reconsigned  so  as  to 
avoid  disclosing  to  Code  Members  the 
name  of  their  customers.  The  witness 
further  was  of  the  opinion  that  unless 
the  minimum  price  in  effect  at  the  time 
of  the  making  of  the  contract  governs 
coal  which  has  been  diverted,  Code 
Members  could  not  make  contracts  at 
the  established  minimum  price  in  effect 
at  the  date  of  the  making  of  the  con¬ 
tract,  which  minimum  price  would  re¬ 
main  constant  through  the  life  of  the 
contract.  We  are  of  the  opinion  that 
effective  administration  of  minimum 
prices  requires  that  the  price  to  be 
charged  for  coal  which  is  diverted  or 
reconsigned  should  be  the  price  in  effect 
at  the  time  of  the  diversion  or  recon¬ 
signment  for  the  destination  to  which 
the  coal  is  actually  shipped  and  for  the 
use  to  which  it  is  actually  applied. 
Otherwise  evasion  of  increased  minimum 
prices  could  be  accomplished  by  recon¬ 
signing  or  diverting  coal  sold  at  the  min¬ 
imum  price  in  effect  prior  to  the  increase. 

Rule  1  (I)  of  Section  VTI  of  Exhibit 
No.  825  is  a  modification  of  rule  6  of  Sec¬ 
tion  VTEI  of  the  rules  proposed  by  Dis¬ 
trict  Board  No.  11.  Neither  the  rule  con¬ 
tained  in  Exhibit  No.  825  nor  the  rule 
proposed  by  District  Board  No.  11  pro¬ 
vides  whether  the  current  rate  of  interest 
to  be  charged  is  the  rate  of  interest  in  the 
locality  to  which  the  coal  is  shipped  to 
the  vendee,  or  the  rate  in  the  locality  in 
which  the  Code  Member  is  located.  We 
are  of  the  opinion  that,  for  the  purpose 
of  clarification,  rule  1  (I)  of  Section  VTI 
of  Exhibit  No.  825  should  be  modified  so 
as  to  provide  that  the  current  market  rate 
of  interest  which  must  be  charged  is  the 
current  rate  in  the  locality  to  which  the 
coal  is  shipped  to  the  vendee. 

Accordingly,  we  modify  rule  6  of  Sec¬ 
tion  Vni  of  the  rules  proposed  by  District 
Board  No.  11  to  read  as  follows: 


Where  payment  is  made  by  note,  trade 
acceptance,  or  other  form  of  indebted¬ 
ness,  or  where  payment  is  made  under 
any  circumstances  after  the  due  date  of 
the  account,  the  seller  shall  charge  and 
the  buyer  shall  pay  interest  from  and 
after  the  due  date  of  the  account  at  the 
current  rate  in  the  locality  to  which  the 
coal  is  shipped  to  the  vendee. 

In  order  to  indicate  that  the  rule  pro¬ 
hibiting  deductions  or  allowances  from 
invoice  prices  does  not  prohibit  Code 
Members  from  conducting  advertising 
campaigns  seeking  to  increase  the  use  of 
coal  where  the  expenses  for  such  cam¬ 
paigns  are  not  paid  by  means  of  deduc¬ 
tions  or  allowances  from  the  invoice 
prices  we  are  of  the  opinion  that  rules  1 
and  2  of  Section  IX  of  the  rules  proposed 
by  District  Board  No.  11  should  be  modi¬ 
fied  to  read  as  follows; 

1.  No  deduction  or  allowance  from  in¬ 
voice  prices  shall  be  granted  by  any  Code 
Member  or  his  sales  agent  to  any  pur¬ 
chaser  for  advertising. 

2.  Code  Members  (or  their  agents  or 
representatives)  either  individually  or 
collectively,  with  or  without  financial  par¬ 
ticipation  by  retailers  of  coal,  may  con¬ 
duct  advertising  campaigns  seeking  to 
increase  the  use  of  coal.  The  amount  of 
expenditures  incurred  by  a  Code  Member, 
his  agent  or  representative  for  adver¬ 
tising  shall  be  subject  to  review  by  the 
Coal  Commission  as  to  the  good  faith  of 
the  transaction. 

Rule  1  under  the  caption  Coal  Con¬ 
fiscated  or  Lost  in  Transit  of  Section  XII 
of  the  rules  contained  in  Exhibit  No. 
825  is  a  modification  of  rule  7  of  Section 
IX  of  Exhibit  No.  822,  which  contains 
the  rules  proposed  by  District  Board  No. 
11.  As  previously  stated,  it  was  the 
opinion  of  the  witness  for  District  Board 
No.  11  that  the  rules  contained  in  Ex¬ 
hibit  No.  825  were  reasonable  for  District 
No.  11.  The  rule  relating  to  coal  con¬ 
fiscated  or  lost  in  transit  contained  in 
Exhibit  No.  825  does  not  provide  whether 
the  established  minimum  price  to  be 
charged  for  such  coal  is  the  established 
price  for  the  coal  for  shipment  to  the 
destination  and  use  to  which  the  coal 
was  sold  or  the  established  price  for  sale 
to  the  carrier  at  the  place  of  confiscation 
or  loss.  We  are  of  the  opinion  that 
whichever  of  these  two  established  prices 
is  the  higher  should  be  charged  by  the 
Code  Member.  The  Code  Member  in 
any  event  is  entitled  to  the  minimum 
price  for  the  coal  for  shipment  to  the 
destination  and  use  to  which  the  coal  was 
sold.  However,  if  the  established  mini¬ 
mum  price  for  sale  to  the  carrier  is 
higher  than  such  price,  it  is  necessary 
to  provide  that  the  price  for  sale  to  the 
carrier  must  be  charged.  Otherwise 
evasion  would  be  made  possible  by 
means  of  confiscation.  Accordingly,  we 
modify  rule  1  under  the  caption  Coal 
Confiscated  or  Lost  in  Transit  of  Section 
XI  of  Exhibit  No.  825  to  read  as  follows: 
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All  coal  confiscated  or  lost  in  transit 
shall  be  invoiced  to  the  carrier  at  not  less 
than  the  minimum  price  established  for 
such  coal  for  shipment  to  the  destina¬ 
tion  and  use  to  which  the  coal  was  sold 
or  the  established  price  for  sale  to  the 
carrier  at  the  place  of  confiscation  or 
loss,  whichever  may  be  the  higher. 

Exhibit  No.  825  contains  no  rule  re¬ 
lating  to  substitution.  The  witness  for 
the  Marketing  Division  of  the  Commis¬ 
sion,  who  introduced  Exhibit  No.  825  into 
evidence,  stated  that  the  Exhibit  is  not 
to  be  construed  as  representing  the  dele¬ 
tion  or  any  modification  of  rules  relating 
to  substitution  as  proposed  by  the  various 
District  Boards.  District  Board  No.  11 
proposed  a  substitution  rule  in  paragraph 
8  of  Section  IX  of  Exhibit  No.  822.  We 
are  of  the  opinion  that  the  second  para¬ 
graph  of  rule  8  (e)  of  Section  IX  of  Ex¬ 
hibit  No.  822  should  be  deleted  for  the 
reason  that  it  is  impractical  to  enforce,  j 
Likewise,  rule  8  (f)  of  Section  IX  of  Ex¬ 
hibit  No.  822  should  be  deleted  for  the 
reason  that  it  creates  a  discrimination, 
the  necessity  for  which  is  not  justified 
by  the  evidence. 

Paragraph  12  of  Section  I  of  Exhibit 
No.  825  defines  the  term  “retailing”. 
This  term  does  not  appear  in  rules  con¬ 
tained  in  Exhibit  No.  825.  However,  the 
term  “retailer”  does  appear  in  para¬ 
graphs  11  and  12  of  Section  4  II  (i)  of  the 
Act  and  we  are  of  the  opinion  that  Sec¬ 
tion  4  n  (i)  of  the  Act  should  be  pro¬ 
mulgated  as  a  part  of  the  marketing  rules 
and  regulations.  It  is  likewise  our  opin 
ion  that  the  term  “retailer,”  as  such  term 
is  used  in  paragraphs  11  and  12  of  Sec¬ 
tion  4  n  (i)  of  the  Act  means  a  person 
who  purchases  coal  for  resale  and  sells 
such  coal  in  lots  or  upon  conditions  other 
than  those  which  would  entitle  him  to  a 
discount  under  rules  and  regulations  pro¬ 
mulgated  by  the  Coal  Commission  pur¬ 
suant  to  Section  4  n  (h)  of  the  Act. 
Accordingly,  we  delete  the  definition  of 
“retailing”  contained  in  paragraph  12  of 
Section  I  of  Exhibit  No.  825  and  approve 
the  following  definition  of  a  “retailer”: 

A  “retailer”  is  a  person  who  buys  coal 
for  resale  and  sells  such  coal  in  lots  or 
upon  conditions  other  than  those  which 
would  entitle  him  to  a  discount  under 
rules  and  regulations  promulgated  by  the 
Coal  Commission  pursuant  to  Section  4 
n  (h)  of  the  Act. 

Upon  the  basis  of  the  testimony  of 
the  witness  for  District  Board  No.  11  that 
the  rules  contained  in  Exhibit  No.  825 
are  desirable  and  reasonable,  we  find  that 
the  rules  proposed  by  District  Board  No. 
11  in  Exhibit  No.  822  should  be  modified 
to  conform  to  the  rules  contained  in  Ex¬ 
hibit  No.  825  except  as  we  have  already 
stated  otherwise. 

Accordingly,  we  find  that  the  following 
rules  and  regulations  incidental  to  the 
sale  and  distribution  of  coal  by  Code 
Members  in  District  No.  11  are  reason¬ 
able,  not  inconsistent  with  the  require¬ 
ments  of  Section  4  of  the  Act  and  in 


conformance  with  the  standards  of  fair 
competition  established  in  the  Act: 

MARKETING  RULES  AND  REGULATIONS  INCI¬ 
DENTAL  TO  THE  SALE  AND  DISTRIBUTION 
OF  COAL  BY  CODE  MEMBERS  WITHIN  DIS¬ 
TRICT  NO.  11  AS  PROPOSED  BY  DISTRICT 
BOARD  NO.  11  AND  AS  APPROVED,  DISAP¬ 
PROVED,  OR  MODIFIED  FOR  THE  PURPOSE  OF 
COORDINATION 

Section  1 — Definitions 

1.  The  term  “person”  as  used  herein, 
includes  individuals,  firms,  associations, 
partnerships,  corporations,  trusts,  trus¬ 
tees,  cooperatives,  receivers  and  trustees 
in  bankruptcy  and  in  other  legal  pro¬ 
ceedings,  and  any  other  recognized  forms 
of  business  organizations. 

2.  A  “sales  agent”  is  a  person  who,  as 
agent  of  a  code  member  (and  therefore 
without  purchasing  the  coal),  sells  coal 
produced  by  such  code  member  for  him 
or  on  his  behalf:  Provided ,  That  “sales 
agent”  shall  not  include  an  individual 
(herein  referred  to  as  a  “salesman”)  reg¬ 
ularly  and  continuously  employed  by  a 
code  member,  whose  sole  compensation 
is  a  stated  salary  per  week,  per  month,  or 
per  year,  and  who  regularly  devotes  the 
major  portion  of  his  time  to  the  solicita¬ 
tion  of  purchases  of  coal  produced  by  his 
code  member  employer. 

3.  A  “commission”  is  the  total  of  all 
compensations  and  allowances  received 
by  a  sales  agent  from  a  code  member  for 
services  rendered  in  the  sale  of  coal. 

4.  A  “registered  distributor”  is  a  person 
who  has  been  duly  registered  by  the  Coal 
Commission  pursuant  to  the  rules  and 
regulations  prescribed  by  the  Commis¬ 
sion  for  the  administration  of  Section  4 
n  (h)  of  the  Act. 

5.  A  “spot  order”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the 
delivery  of  which  is  stipulated  to  be  made 
within  not  more  than  thirty  (30)  days 
from  the  effective  date  of  the  order,  such 
effective  date  to  be  not  more  than  fifteen 
(15)  days  from  the  date  upon  which  the 
order  was  accepted. 

6.  A  “contract”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the 
deliveries  of  which  are  stipulated  to  be 
made  during  a  period  longer  than  the 
maximum  period  specified  for  a  spot 
order. 

7.  A  “quotation”  is  an  offer  to  sell  coal 
which  the  offerer  may  withdraw  prior  to 
its  being  acted  upon  by  the  offeree. 

8.  An  “option”  is  an  offer  to  sell  coal 
acceptable  within  a  time  certain,  during 
which  time  the  offerer  may  not  withdraw 
the  offer  without  the  consent  of  the 
offeree. 

9.  A  “commitment”  is  the  status  of  a 
contract  between  the  time  a  quotation  is 
accepted  or  an  option  is  exercised  and 
the  time  the  contract  is  formally  reduced 
to  writing. 

10.  “Coal  Commission”  as  used  herein, 
shall  mean  the  National  Bituminous  Coal 
Commission  established  under  the  provi- 

'  sions  of  the  Bituminous  Coal  Act  of  1937. 


mean 


11.  “Act”  as  used  herein  shall 
the  Bituminous  Coal  Act  of  1937. 

12.  A  “retailer”  is  a  person  who  buys 
coal  for  resale  and  sells  such  coal  in  lots 
or  upon  conditions  other  than  these 
which  would  entitle  him  to  a  discount 
under  rules  and  regulations  promulgated 
by  the  Coal  Commission  pursuant  to  Sec¬ 
tion  4  n  (h)  of  the  Act. 

13.  “District  Board”  as  used  herein, 
shall  mean  any  District  Board  established 
under  the  provisions  of  Section  4,  Part  I 
(a)  of  the  Act. 

14.  “Statistical  Bureau”  shall  mean, 
unless  otherwise  specifically  stated,  the 
Statistical  Bureau  of  the  Commission  for 
the  District  in  which  the  coal  involved 
in  any  transaction  is  produced,  or  the 
District  in  which  is  located  a  mine  of  a 
code  member  affected  by  any  order  or 
regulation. 

15.  “Minimum  Price”  shall  mean  a 
minimum  price  established  and  made 
effective  by  the  Coal  Commission. 

16.  “Maximum  Price”  shall  mean  a 
maximum  price  established  and  made 
effective  by  the  Coal  Commission. 

17.  The  term  “producer”  includes  all 
individuals,  firms,  associations,  corpora¬ 
tions,  trustees,  and  receivers  engaged  in 
the  business  of  mining  coal. 

18.  The  terms  “reconsignement”  and 
“diversion”  as  used  herein  shall  mean 
the  change  in  the  original  consignee  or 
in  the  destination  or  route. 

19.  The  term  “transportation  facili¬ 
ties”  means  railroad  cars,  ships,  barges, 
trucks,  or  any  other  facilities  used  or 
useful  in  the  transportation  of  coal. 

20.  A  “code  member”  means  a  pro¬ 
ducer  who  has  accepted  and  holds  mem¬ 
bership  in  the  Bituminous  Coal  Code  pro¬ 
mulgated  under  the  Bituminous  Coal 
Act  of  1937. 

21.  The  term  “domestic  market”  shall 
include  all  points  within  the  continental 
United  States  and  Canada,  and  car-ferry 
shipments  to  the  Island  of  Cuba. 
Bunker  coal  delivered  to  steamships  for 
consumption  thereon  shall  be  regarded 
as  shipped  within  the  domestic  market 

22.  “Cargo  shipments”  is  a  quantity  of 
coal  loaded  in  a  vessel,  boat  or  barge  for 
transportation  via  water. 

23.  “Bunker  coal”  or  “vessel  fuel”  is 
that  coal  used  aboard  a  boat  or  vessel 
for  consumption  thereon. 

24.  “Coal”  as  used  herein  shall  mean 
bituminous  coal. 

25.  The  term  “bituminous  coal”  in¬ 
cludes  all  bituminous,  semi -bituminous 
and  sub-bituminous  coal  and  shall  ex¬ 
clude  lignite,  which  is  defined  as  a  lift' 
nitic  coal  having  calorific  value  in  Brit¬ 
ish  thermal  units  of  less  than  seven 
thousand  six  hundred  per  pound  and 
having  a  natural  moisture  content  in 
place  in  the  mine  of  30  per  centum  or 
more. 

26.  The  term  “control”  means  the  pos¬ 
session,  direct  or  indirect,  of  the  pover 
to  direct  or  cause  the  direction  of  the 
management  and  policies  of  a  person, 
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whether  through  the  ownership  of  vot¬ 
ing  securities,  by  contract,  or  otherwise. 

Section  II — Sales  Agents 

1.  All  appointments  of  Sales  Agents 
by  Code  Members  or  their  agents  or  au¬ 
thorized  representatives  shall  be  subject 
to  the  Marketing  Rules  and  Regulations 
from  time  to  time  established  by  the 
Coal  Commission. 

2.  Each  Code  Member  shall  be  re¬ 
sponsible  for  the  compliance  by  all  his 
Sales  Agents  and  agents  and  employees 
of  Sales  Agents  and  agents  with  the  pro¬ 
visions  of  the  Bituminous  Coal  Code  and 
of  all  rules  and  regulations,  promulga¬ 
tions  and  determinations  of  the  Coal 
Commission. 

3.  Each  Code  Member  shall  require  all 
his  sales  agents  clearly  to  set  forth  upon 
any  offer,  contract,  spot  order,  invoice, 
and  statement  of  account  covering  coal 
sold  or  to  be  sold,  the  name  of  such 
Code  Member  principal,  and  the  name  of 
the  mine  or  mines  from  which  shipment 
was  made  or  is  to  be  made.  If  the  name 
of  the  sales  agent  also  appears  in  the 
transaction,  then  the  above  mentioned 
forms  shall  also  disclose  the  fact  of 
agency  relationship  with  the  Code 
Member  principal. 

4.  (A)  Every  contract  for  the  appoint 
ment  of  a  sales  agent  by  Code  Members 
or  by  agents  or  authorized  representa¬ 
tives  of  Code  Members,  or  any  modifi¬ 
cation  thereof,  shall  be  in  writing,  and 
shall  fully  set  forth  therein  all  the  terms 
and  conditions  of  such  contract,  includ¬ 
ing  the  amount  or  basis  of  the  sales 
agent’s  commission.  Certified  copies  of 
all  such  agency  contracts  entered  into 
on  or  prior  to  the  effective  date  of  the 
establishment  of  these  rules  and  regula¬ 
tions  and  in  effect  on  such  date,  shall  be 
filed  by  the  Code  Member  with  the  Sta¬ 
tistical  Bureau,  or  Bureaus,  within 
twenty  (20)  business  days  after  such 
date. 

iB)  Certified  copies  of  all  contracts 
appointing  sales  agents  or  of  agreements 
modifying  any  sales  agency  contract,  en¬ 
tered  into  subsequent  to  the  effective 
date  of  these  rules  and  regulations,  shall 
be  similarly  filed  by  the  Code  Member 
within  ten  (10)  business  days  after  the 
date  upon  which  such  contracts  or  agree¬ 
ments  have  been  entered  into. 

(C)  Upon  the  expiration,  termination, 
or  rescission  of  any  sales  agency  con¬ 
tract,  the  Code  Member  principal  shall 
make  a  report  thereof  to  the  Statistical 
Bureau,  or  Bureaus,  within  ten  (10) 
business  days  after  the  date  of  such  ex¬ 
piration,  termination,  or  rescission. 

5.  (A)  As  to  all  coal  sold  by  a  Code 
Member  otherwise  than  through  a  sales 
agent  or  through  an  employee  regularly 
employed  as  a  salesman  by  the  Code 
Member  at  his  principal  place  of  busi- 
ness  or  at  a  regularly  established  sales 
office,  such  Code  Member  shall,  not  later 
man  the  fifteenth  day  of  each  month, 
me  with  the  Statistical  Bureau,  or  Bu- 
re?us,  a  list  of  all  persons  through  whom, 
dnectly  or  indirectly,  any  such  coal  was 


sold  during  the  preceding  calendar 
month,  with  a  statement  of  the  duration 
and  character  of  their  employment,  the 
tonnage  sold  by,  and  the  rate  and 
amount  of  compensation  paid  to,  each 
of  them. 

(B)  Not  later  than  the  fifteenth  day 
of  each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau,  or 
Bureaus,  similar  information  obtained 
from  his  sales  agents  concerning  sales 
of  coal  made  during  the  preceding  cal¬ 
endar  month,  by  the  sales  agents’  rep¬ 
resentatives  and  employees  other  than 
salesmen  employed  at  the  principal  place 
of  business  or  a  regularly  established 
sales  office  of  the  sales  agent. 

(C)  Not  later  than  the  fifteenth  day 
of  each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau,  or 
Bureaus,  a  statement  showing  the  names 
and  addresses  of  distributors  to  whom 
the  Code  Member  or  his  sales  agents  sold 
coal  during  the  preceding  calendar 
month,  the  tonnage  sold,  and  the  amount 
of  discount  allowed  to  each  such 
distributor. 

6.  Within  twenty  (20)  business  days 
after  the  effective  date  of  these  rules  and 
regulations,  each  Code  Member  shall  file 
with  the  Coal  Commission  a  list  show¬ 
ing  the  names  and  addresses  of  all  his 
sales  agents.  Upon  any  change  in  said 
list,  the  Code  Member  shall  notify  the 
Coal  Commission  within  ten  (10)  busi¬ 
ness  days  after  such  change  takes  place. 

7.  A  list  showing  the  names  and  ad¬ 
dresses  of  sales  agents  and  the  Code 
Members  for  whom  such  agents  act 
shall  be  published  monthly  by  the  Coal 
Commission. 

8.  All  agency  contracts  and  other  in¬ 
formation  filed  by  Code  Members  in  con¬ 
formity  with  the  foregoing  regulations, 
other  than  the  names  and  addresses  of 
sales  agents,  shall  be  held  by  the  Coal 
Commission  as  the  confidential  records 
of  said  parties  and  shall  not  be  made 
public  without  the  consent  of  the  Code 
Member  from  whom  the  same  shall  have 
been  obtained,  except  where  such  dis¬ 
closure  is  required  in  any  proceeding  be¬ 
fore  the  Coal  Commission  by  way  of  en¬ 
forcement  of  the  Act  or  upon  the  order 
of  any  court  of  competent  jurisdiction 

9.  From  and  after  twenty  (20)  busi¬ 
ness  days  following  the  effective  date 
of  these  Marketing  Rules  and  Regula¬ 
tions  no  Code  Member  or  sales  agent  of 
a  Code  Member  shall  allow  or  pay,  di¬ 
rectly  or  indirectly,  any  commission  or 
compensation  to  any  sales  agent. 


(a)  Unless  the  contract  of  agency 
shall  have  been  filed  with  the  Coal  Com¬ 
mission,  as  hereinbefore  required,  and 

(b)  Unless  the  sales  agent  shall  have 
agreed,  in  writing,  with  the  Code  Mem¬ 
ber  to  conform  to  and  observe  the  mini¬ 
mum  and  maximum  prices  and  Market¬ 
ing  Rules  and  Regulations  established 
by  the  Coal  Commission  and  the  Fair 
Trade  Practice  Provisions  of  the  Act, 
as  well  as  all  proper  Orders  of  the  Com¬ 
mission,  and 


(c)  Unless  the  sales  agent  shall  have 
in  good  faith  complied  with  the 
agreement  as  in  paragraph  (b)  above 
provided. 

10.  No  commission  shall  be  paid  to  a 
sales  agent  by  a  Code  Member  where 
the  coal  is  delivered  or  sold  to  any  per¬ 
son  who  owns  such  sales  agent  or  who 
financially  or  otherwise  controls  such 
agent. 

11.  When  any  commissions  are  paid 
to  a  sales  agent  on  a  tonnage  basis,  the 
Code  Member  shall  not  include  in  the 
computation  of  such  commissions  any 
part  of  the  tonnage  of  coal  sold  by  him 
to  the  sales  agent,  whether  for  consump¬ 
tion  or  resale. 

12.  No  Code  Member  shall  employ  any 
person  or  appoint  any  sales  agent  at  a 
compensation  obviously  disproportionate 
to  the  ordinary  value  of  the  service  or 
services  rendered  and  whose  employ¬ 
ment  or  appointment  is  made  with  the 
primary  intention  and  purpose  of  secur¬ 
ing  a  preferment  with  a  purchaser  or 
purchasers  of  coal. 

13.  Subject  to  further  order  of  the  Coal 
Commission,  the  amount  of  commission 
to  be  paid  by  a  Code  Member  to  his  sales 
agent  shall  be  fixed  by  agreement  of  the 
parties,  subject,  however,  that  upon  com¬ 
plaint  of  violation  of  the  unfair  methods 
of  competition,  as  provided  in  the  Act, 
the  amount  of  such  commission  shall 
be  subject  to  review  by  the  Coal 
Commission. 

Section  III — Discounts 

1.  No  Code  Member  or  sales  agent  of 
a  Code  Member  shall  pay  or  allow  any 
discount  from  minimum  prices  to  any 
person  unless  such  person  has  been 
registered  by  the  Coal  Commission  as 
authorized  to  receive  such  discount  at 
the  time  of  the  sale. 

2.  Code  Members  or  their  sales  agents 
may  allow  discount  from  minimum 
prices  or  sales  of  coal  to  registered  dis¬ 
tributors,  not  in  excess  of  the  maximum 
discount  or  price  allowance  prescribed 
by  the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

3.  Except  as  expressly  authorized  in 
rules  and  regulations  or  orders  promul¬ 
gated  by  the  Coal  Commission,  no  Code 
Member  or  sales  agent  may  grant  or 
allow  any  discount  or  reduction,  includ¬ 
ing  any  allowance  for  shipping  on  a 
Government  Bill  of  Lading,  from  the  ap¬ 
plicable  minimum  prices  upon  the  sale 
of  coal  to  any  person,  including  agencies 
of  the  Federal  Government  or  agencies 
of  state  or  local  governments. 

4.  Every  sale  of  coal  to  a  distributor 
upon  which  a  discount  is  allowed  shall  be 
made  subject  to  the  express  condition 
that  the  distributor  is  authorized  to  re¬ 
ceive  the  discount. 


Section  IV — Limitation  of  Orders,  Agree¬ 
ments,  Options  and  Quotations 

1.  Subject  to  further  order  of  the  Coal 
Commission  no  Code  Member  or  sales 
I  agent  of  the  Code  Member  shall  enter 
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into  any  agreement  or  order  for  the  sale 
of  coal  providing  for  delivery  for  a  period 
in  excess  of  that  authorized  for  a  spot 
order,  and  no  prices  shall  be  less  than 
the  applicable  minimum  prices  in  effect 
at  the  time  of  the  making  of  the  agree¬ 
ment  or  order:  Provided,  however,  that 
contracts  for  periods  not  exceeding  one 
(1)  year  may  be  made  with  agencies  of 
the  Federal  Government  or  with  agencies 
of  State  or  local  governments,  where  the 
contract  is  entered  into  through  competi¬ 
tive  bidding,  at  the  following  applicable 
minimum  prices: 

(a)  For  deliveries  during  the  first 
thirty  (30)  days  of  the  contract,  at  not 
less  than  the  applicable  minimum  prices 
in  effect  at  the  time  of  the  making  of  the 
agreement; 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  prices 
in  effect  at  the  time  of  delivery. 

Provided,  further.  That  contracts  for 
periods  not  exceeding  one  (1)  year  at 
prices  not  less  than  the  said  applicable 
minimum  prices  may  be  made  with 
agencies  of  the  Federal  Government  or 
with  such  agencies  of  the  State  or  local 
governments,  in  the  absence  of  competi¬ 
tive  bidding,  where  by  virtue  of  an  ex¬ 
press  exemption  in  the  statute  or  ordi¬ 
nance  such  agencies  may  enter  into  con¬ 
tracts  for  the  purchase  of  coal  without 
regard  to  competitive  bidding. 

2.  While  the  preceding  rule  is  in  effect, 
no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  sales  agent  for  the  purchase  of 
coal.  When  the  above  rule  is  suspended 
or  revoked  by  the  Coal  Commission,  op¬ 
tions  for  the  sale  of  coal  may  be  given  for 
a  period  not  exceeding  fourteen  (14) 
days.  No  options  may  be  given  at  a 
price  less  than  the  applicable  minimum 
price  in  effect  at  the  time  of  the  giving  of 
the  option.  If  the  applicable  minimum 
price  is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
option  shall  not  have  been  exercised  at 
that  time,  the  option  thereupon  shall  be¬ 
come  null  and  void:  Provided,  however. 
That  in  connection  with  offers  to  sell  to 
the  United  States  Government,  or  States 
or  political  subdivisions  thereof,  options 
may  be  given  for  a  period  not  exceeding 
forty-five  (45)  days  from  the  date  of  the 
offer  or  from  the  final  date  for  the  filing 
of  offers. 

3.  Quotations  may  also  be  given  for  a 
period  of  not  exceeding  fourteen  (14) 
days.  If  the  applicable  minimum  price 
is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
quotation  shall  not  have  been  accepted  at 
that  time,  the  quotation  thereupon  shall 
become  null  and  void. 

4.  Every  quotation  and  option  shall 
provide  that  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  All  quotations  and  options  must  be 
made  or  confirmed  in  writing.  Every 
Code  Member,  or  his  sales  agent,  shall  re¬ 
quire  of  his  offeree  that  the  acceptance 


of  a  quotation  or  the  exercise  of  an  option 
be  in  writing. 

Section  V — Spot  Orders 

1.  A  spot  order  shall  be  in  writing  or 
confirmed  in  writing  within  five  (5)  busi¬ 
ness  days  from  the  date  of  the  making 
thereof. 

2.  Each  spot  order  shall  be  subject  to 
the  following  conditions  which  shall 
either  be  endorsed  upon  the  form  of  the 
order  or  upon  the  written  confirmation 
thereof  by  the  Code  Member  or  his  sales 
agent,  the  meaning  and  effect  of  which 
shall  not  be  changed  or  altered  by  any 
other  provision  of  the  order: 

“(a)  No  shipment  consigned  to  any 
destination  may  be  reconsigned  or  di¬ 
verted  without  the  consent  of  the  seller 
to  be  confirmed  in  writing.  In  case  of 
any  reconsignment  or  diversion,  the  seller 
shall  charge  and  the  buyer  shall  pay  not 
less  than  the  applicable  minimum  price 
for  such  coal  at  the  time  of  the  recon¬ 
signment  or  diversion  for  delivery  to  the 
destination  to  which  such  shipment  is 
actually  delivered  and  for  the  use  to 
which  it  is  actually  applied. 

“(b)  The  coal  shipped  pursuant  to  this 
order  is  sold  and  purchased  upon  the  fol¬ 
lowing  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  appli¬ 
cable  minimum  price  for  such  coal  at  the 
time  of  diversion  for  the  use  to  which  it 
is  actually  applied. 

“(c)  If  shipments  called  for  by  this 
order  are  not  completed  within  thirty 
(30)  days  from  the  effective  date  of  this 
order,  the  unfilled  portion  of  the  order 
shall  not  be  delivered.” 

3.  In  any  case  where  a  sale  is  made  by 
a  sales  agent  of  a  Code  Member,  such 
sales  agent  shall  not  exercise  the  rights 
of  the  seller  as  defined  in  Item  2  (a)  of 
this  section  without  first  securing  the 
consent  of  his  Code  Member  principal  to 
be  confirmed  in  writing. 

4.  All  the  terms  and  conditions  of  a 
sale  of  coal  must  be  fully  and  expressly 
set  forth  either  in  the  order  or  in  the 
written  confirmation  thereof  and  such 
order  or  written  confirmation  thereof 
shall  specifically  contain  all  the  terms 
required  by  Rule  1  of  Section  VI  of  these 
Marketing  Rules  and  Regulations.  With¬ 
in  ten  (10)  business  days  after  the  date 
of  the  making  of  the  spot  order  or  date 
of  the  written  confirmation  thereof,  the 
Code  Member  or  his  sales  agent  shall  file 
with  the  Statistical  Bureau  or  Bureaus 
a  copy  of  such  spot  order  or  confirma¬ 
tion.  Any  modification  of  a  spot  order 
must  also  be  made  in  writing  and  filed 
with  the  Statistical  Bureau  or  Bureaus 
in  the  same  manner. 


5.  All  spot  orders  for  the  sale  of  coal 
the  minimum  price  of  which  is  subject 
to  seasonal  increase,  shall  provide  that 
the  price  payable  thereunder  shall  not 
be  less  than  the  price  to  be  in  effect  at 
time  of  delivery  as  established  at  the 
time  of  the  making  of  the  spot  order. 

Section  VI — Contracts 

Upon  the  revocation  or  suspension  of 
rule  1  of  Section  IV  of  these  Marketing 
Rules  and  Regulations,  Code  Members 
or  sales  agents  of  Code  Members  may 
thereafter  enter  into  contracts  for  the 
sale  and  delivery  of  coal  upon  the  fol¬ 
lowing  terms  and  conditions: 

1.  Every  contract  shall  be  in  writing 
and  shall  express  the  entire  agreement 
between  the  parties.  The  contract  shall 
clearly  state  the  date  of  execution,  the 
effective  date,  the  expiration  date,  the 
price  agreed  upon,  the  terms  of  payment, 
the  size  and  grade  of  coal,  the  number 
of  cars  or  tonnage  to  be  shipped,  the 
name  of  the  Code  Member  and  the  name 
of  the  originating  mine,  and,  where  the 
coal  is  purchased  for  consumption,  the 
use  to  which  the  coal  is  to  be  applied. 
Contracts  may  also  be  made  either  (a) 
calling  for  a  buyer’s  entire  requirements 
or  a  stated  percentage  of  his  require¬ 
ments,  showing  the  maximum  tonnage 
to  be  shipped  thereunder,  or  (b)  cover¬ 
ing  a  buyer’s  requirements  and  stating 
the  estimated  tonnage  to  be  shipped  with 
an  allowable  overshipment  of  not  ex¬ 
ceeding  ten  (10)  per  cent  of  such  es¬ 
timated  tonnage. 

The  provisions  of  the  rule  stated  in 
the  foregoing  paragraph  relating  to 
quantity  shall  not  apply  to  contracts 
made  with  agencies  of  the  Federal,  State 
or  local  governments  in  case  the  terms 
required  to  be  submitted  in  a  bid  or  offer 
for  such  contract  are  in  conflict  with 
such  provisions. 

2.  No  contract  for  the  sale  of  coal  shall 
provide  for  deliveries  to  commence  at  a 
date  later  than  ninety  (90)  days  from 
the  date  upon  which  such  contract  is 
entered  into. 

3.  No  contract  shall  be  made  at  a  price 
below  the  applicable  minimum  price  as 
established  by  the  Coal  Commission  at 
the  time  of  the  making  of  the  contract 
for  the  coal  to  be  sold  thereunder,  and 
no  coal  may  be  delivered  upon  a  con¬ 
tract  at  a  price  below  such  applicable 
minimum  price. 

4.  All  contracts  for  the  sale  of  coal  the 
minimum  price  of  which  is  subject  to 
seasonal  increase,  shall  provide  that  the 
price  payable  thereunder  shall  not  be 
less  than  the  price  to  be  in  effect  at  the 
time  of  delivery  as  established  at  the 
time  of  the  making  of  the  contract. 

5.  No  contract  shall  provide  for  de¬ 
livery  over  a  period  in  excess  of  twelve 
(12)  months  except  by  special  permis¬ 
sion  and  approval  of  the  Coal  Commis¬ 
sion,  upon  a  showing  of  the  necessity  of 
meeting  the  long  term  contract  competi¬ 
tion  of  oil,  gas,  or  other  fuels  or  forms 
of  power,  or  for  such  other  reasons  as  the 


FEDERAL  REGISTER,  Wednesday,  February  8,  1939 


589 


Commission  may  deem  appropriate  in  mum  or  above  the  maximum  therefor  (H)  No  sale,  delivery,  or  offer  for  sale 
order  to  further  the  effectual  adminis-  established  by  the  Commission  at  the  of  coal  shall  be  made  upon  any  condi- 
tration  of  the  Act.  time  of  the  making  of  the  contract  tion,  express  or  implied,  that  any  portion 

6.  Any  change  in  the  terms  of  a  con-  shall  constitute  a  violation  of  the  code  of  the  sale  price  may  be  withheld  by 

tract,  not  in  violation  of  these  Rules  and  and  such  contract  shall  be  invalid  and  the  buyer,  or  deposited  in  escrow,  pend- 
Regulations,  shall  be  evidenced  by  a  unenforceable.  ing  or  based  upon  a  determination  of 

written  agreement  and  shall  conform  to  11.  No  contract  shall  be  made  for  the  the  constitutionality  of  any  provision 
all  the  requirements  set  forth  in  these  sale  of  coal  for  delivery  after  the  expi-  of  the  Act,  of  the  jurisdiction  of  the 
Rules  and  Regulations.  ration  date  of  the  Act  at  a  price  below  Coal  Commission,  or  the  validity  or 

7.  A  report  of  every  commitment  shall  the  minimum  or  above  the  maximum  applicability  of  any  order  of  the  Coal 
be  filed  by  the  Code  Member  or  his  sales  therefor  established  by  the  Coal  Com-  Commission. 

agent  with  the  Statistical  Bureau  or  Bu-  mission  and  in  effect  at  the  time  of  mak-  (I)  Where  payment  is  made  by  note, 
reaus,  within  fifteen  (15)  business  days  ing  the  contract.  trade  acceptance  or  other  form  of  in¬ 


mission  and  in  effect  at  the  time  of  mak-  (I)  Where  payment  is  made  by  note, 
ing  the  contract.  trade  acceptance  or  other  form  of  in- 

from  the  date  of  the  making  of  the  debtedness,  or  where  payment  is  made 

agreement.  Such  report  shall  set  forth  Section  VII— Terms  of  Payment  under  any  circumstances  after  the  due 

all  the  terms  and  conditions  of  the  com-  j  price  and  fair  trade  practice  date  of  the  account,  the  seller  shall 
mitment.  A  true  copy  of  every  contract  provisions  0f  the  Act  shall  not  be  evaded  charge  and  the  buyer  shall  pay  interest 
and  of  any  agreement  for  modification  or  Vj0iated  by  a  Code  Member,  or  his  from  and  after  the  due  date  of  the  ac- 


thereof  shall  be  filed  with  the  Statis 


tical  Bureau  within  fifteen  (15)  business  payrnent(  and  in  n0  instance  shall  terms 
days  from  the  date  of  execution  of  such  of  payment  be  more  favorable  than  the 


sales  agent,  through  the  use  of  terms  of  count  at  the  current  rate  in  the  locality 
payment,  and  in  no  instance  shall  terms  to  which  the  coal  is  shipped  to  the 


contract  or  agreement  for  modification:  f0j]0Wing- 
Provided,  hoioever,  That  a  report  of  the 

commitment  need  not  be  filed  if  a  copy  (A)  On  rail,  river,  ex-river,  or  truck 
of  the  contract  is  filed  within  fifteen  shipments,  the  date  of  payment  of  in- 


(15)  business  days.  voices  ior  coai  soia  snail  oe  on  or  oeiore 

8.  Each  contract  shall  contain  the  fol-  the  twentieth  day  of  the  month  follow- 


of  payment  be  more  favorable  than  the  vendee. 

following:  (J)  Freight  on  all-rail  or  ex-river 

(A)  On  rail,  river,  ex-river,  or  truck  S'pn"fnts  sh?U  n0‘  **  pald  by  a  <'obe 
shipments,  the  date  of  payment  of  in-  Member'  °,r  hls  sales  agent,  except  to 

voices  for  coal  sold  shall  be  on  or  before  prepay  ltatlpns  “  pubbshed  ln  c«rre.nt 


lowing  provisions,  the  meaning  and  ef-  ing  the  month  in  which  shipment  was 
feet  of  which  shall  not  be  changed  or  made. 

altered  by  any  other  provision  of  the  (B)  On  tidewater  cargo  shipments  the 
contract:  date  o£ payment  shall  be  not  more  than 

.  .  ...  „  thirty  (30)  days  from  date  of  vessel  bill 

“(a)  This  contract  and  the  perform-  of  Iadi  and  where  coal  is  sold  f  b 

race  of  all  provisions  thereof  are  ex-  mines  for  tldewater  shipment,  on 

piessly  subject  to  the  Bituminous  Coal  or  bef0re  the  twentieth  day  of  the  month 


e  twentieth  day  of  the  month  follow-  Jail*ay  ‘arfs  "  on  shipments  to  the 
3  the  month  in  which  shipment  was  D"led,Sta^f.  Government,  States  or 
ide  political  subdivisions  thereof.  Where 

(B)  On  tidewater  cargo  shipments  the  i8  ,tbVs  pr5paid*  tbe  amount 


date  of-  payment  shall  be  not  more  than  ^ereof  8 hal!,  irnrnediately  upon  receipt 
thirty  (30)  days  from  date  of  vessel  bill  freight  bdl  or  notice  of  sight  draft 
of  lading,  and  where  coal  is  sold  f.  o.  b.  payment’  be  invoiced  to  the  buyer  for 


immediate  payment. 

(K)  No  Code  Member  shall  accept  as 


_  ^  _  __  .  ,  V  j  J  W*  MVA  VA  V  b/tlblUbii  UUJ  V/A  V11V/  liivil  Kll 

of  1937  and  the  proper  orders  and  following  the  month  in  whlch  the  coal  payment  in  full  for  any  account  for  the 


regulations  issued  thereunder  by  the  Na-  .g  dumped  saie  oi  coai  any  amount,  wnicn  is  less 

tional  Bituminous  Coal  Commission.  (C)  payment  f0r  all  tidewater  Bunker  than  the  appiicable  minimum  price  for 

b)  No  shipment  consigned  to  any  CQal  supplied  for  foreign  vessels  shall  be  the  Quantity  of  coal  involved.  Provided, 
destination  point  may  be  reconsigned  or  by  cagh  on  delivery  or  by  master’s  draft  however,  that  a  Code  Member  may  enter 
diverted  without  the  consent  of  the  seller  Qn  owners  in  United  states  currency  at  into  a  houa  fide  general  creditors’  com- 

Lterpnnn^mp1ntWnrtmfivpSf>naSethP  not  exceeding  fifteen  (15)  days’ sight  at  Position  with  other  creditors  of  a  de- 
any  reconsignment  or  diversion,  the  suppIier.s  option  when  drafts  are  ac-  faulting  purchaser.  A  copy  of  such 

cepted  in  Foment,  all  bank  charges  for  creditor’s  composition  shall  be  filed  with 
mnm  nHf!  collection,  exchange,  etc.,  shall  be  for  the  Statistical  Bureau  within  ten  (10) 

J?  owner’s  account.  Payment  for  tidewater  business  days  from  the  date  of  making 


sale  of  coal  any  amount  which  is  less 


pay  not  less  than  the  applicable  mini-  +  iT  ,7  t  t  thp  otatwir«ni  r, 

mn  v,  if  collection,  exchange,  etc.,  shall  be  for  tne  statistical  Bi 

thp  rppnncianmpnt  nr  riivprsinn  fnr  hp_  owner’s  account.  Payment  for  tidewater  business  days  froi 

,•  .  .  ,  .  .  ,  .  bunker  coal  supplied  for  American  such  composition, 

livery  to  the  destination  to  which  such  uu  ,  ^  ®  ^  u  (T *  —  0  Q_OOT1 

cv,; .  .  .. ...  _ _ , ,  vessels  shall  be  made  on  or  before  the  <L)  The  agreen 


business  days  from  the  date  of  making 


-u,  ,  .  „  ,Dl)„oro,  0.  ,  vessels  shall  be  made  on  or  before  the  <L)  The  agreement  by  a  Code  Mem- 

the  use  to  which  it  is  actually'  applfed  twentieth  day  of  the  month  following  ber,  expressed  or  implied,  to  extend  the 

“(cY T^e^coal^shippM  pirsurnitTto  this  daby«y.  c^it  for  a  wriod  longer  than  ttat  au^ 

contract  is  sold  and  purchased  upon  the  ,  Payman‘  for  “a  flpped,for,  vessf>  by  tbes?  and  regulations, 

following  conditions-  fuel,  and  delivered  into  vessels  at  ports  with  the  effect  of  violating  the  price  pro - 

g  ‘  on  the  Great  Lakes  or  tributary  waters  visions  or  the  unfair  methods  of  corn¬ 

’d)  If  the  coal  is  sold  for  consump-  thereof,  shall  be  made  on  or  before  the  petition  of  the  Act,  shall  constitute  a 
tion,  it  shall  be  used  in  the  plant  or  twentieth  (20th)  day  of  the  month  fol-  violation  of  the  Code. 

Plants  named  herein  and  for  the  use  lowing  such  delivery.  c  ,r11T  ..  .  _  .  .  ,  c 

uated  nerem,  (D)  On  lake  cargo  shipments,  the  date 

“(2)  In  case  of  diversion  by  the  buyer  0f  payment  shall  be  not  more  than  sixty  1.  Analyses  of  coal  shall  not  be  utilized 
to  a  use  other  than  that  stated  herein,  (go)  days  from  date  of  vessel  bill  of  lad-  by  a  Code  Member,  or  his  sales  agent,  in 
the  buyer  shall  notify  the  seller  in  writ-  mg,  and  where  coal  is  sold  f.  o.  b.  mines  selling  or  offering  for  sale  any  coal  pro- 
Ing  and  the  seller  shall  charge  and  the  for  ]ake  cargo  shipments,  on  or  before  duced  by  the  Code  Member,  whether  or 
buyer  shall  pay  not  less  than  the  appli-  the  twentieth  (20th)  of  the  second  not  the  analysis  is  a  term  in  the  offer  or 
cable  minimum  price  for  such  coal  at  month  following  the  month  in  which  sale,  unless  such  Code  Member  shall  have 
the  time  of  diversion  for  the  use  to  dumped.  flled  with  the  Statistical  Bureau  and  the 


twentieth  (20th)  day  of  the  month  fol-  violation  of  the  Code. 

lewing  such  deUvery.  section  vill-Use  of  Coal  Analyses 

(D)  On  lake  cargo  shipments,  the  date 

of  payment  shall  be  not  more  than  sixty  1.  Analyses  of  coal  shall  not  be  utilized 
(60)  days  from  date  of  vessel  bill  of  lad-  by  a  Code  Member,  or  his  sales  agent,  in 
ing,  and  where  coal  is  sold  f.  o.  b.  mines  selling  or  offering  for  sale  any  coal  pro- 


tne  time  of  diversion  for  the  use  to  dumped.  flled  witb  the  Statistical  Bureau  and  the 

which  it  is  actually  applied.”  (E)  On  all  coal  sold  to  railroads,  the  District  Board  for  the  District  in  which 

9-  In  any  case  where  a  contract  is  date  of  payment  shall  be  on  or  before  the  coal  is  Produced,  a  report  of  the 

made  by  a  sales  agent  of  a  Code  Mem-  the  twenty-fifth  (25th)  day  of  the  analysis  or  analyses  as  used  or  proposed 

ber,  such  sales  agent  shall  not  exercise  month  following  the  date  of  shipment.  t£  bc  J^ed  b^  him-  Such  report  shall 
the  rights  of  the  seller  as  defined  in  <F)  Invoices  shall  be  paid  in  full  in  show  the  following: 

hem  8  (b)  of  this  section  without  first  United  States  currency,  or  funds  equiva-  (a)  The  name  of  the  Code  Member 

securing  the  consent  of  the  Code  Mem-  lent  thereto,  not  later  than  the  due  date.  Producer, 
ber  producing  such  coal  to  be  confirmed  (G)  No  portion  of  the  sale  price  may  (b)  The  name  of  the  mine. 
m  writing.  be  withheld  by  agreement  between  the  (c)  The  name  or  geological  number  of 


lent  thereto,  not  later  than  the  due  date.  Producer. 


r  Producing  such  coal  to  be  confirmed  (G)  No  portion  of  the  sale  price  may 
writing.  be  withheld  by  agreement  between  the 

The  making  of  a  contract  for  the  buyer  and  the  seller  based  upon  any  un- 


s^e  of  coal  at  a  price  below  the  mini 

No.  26 - 7 


adjusted  claim  of  the  buyer. 


(b)  The  name  of  the  mine. 

(c)  The  name  or  geological  number  of 
the  seam  or  seams  from  which  the  coal  • 
is  produced. 
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(d)  The  name  of  the  size,  and,  if 
screened,  the  dimension  or  dimensions  of 
the  screen  or  screens  over  and/or  through 
which  the  coal  is  prepared. 

(e)  Whether  the  analysis  is  represent¬ 
ative  of  the  entire  production  of  such  size 
of  coal,  or  whether  it  represents  only  a 
portion  of  such  production  segregated  by 
selective  mining,  selective  preparation, 
actual  analyses  made  at  the  mine,  or  in 
any  other  manner. 

(f)  That  such  analysis  is  representa¬ 
tive  of  the  grade  and  size  of  the  coal  as 
regularly  produced  by  the  Code  Member 
and  as  loaded  directly  into  transporta¬ 
tion  facilities  for  shipment  to  market  and 
that  the  Code  Member  is  prepared  to 
make  deliveries  of  coal  of  substantially 
the  quality  and  character  as  shown  by 
the  analysis. 

(g)  That  each  such  analysis  is  not  less 
than  a  proximate  analysis  showing  mois¬ 
ture  content,  ash,  volatile  matter,  fixed 
carbon,  sulphur  and  British  thermal  units 
and  ash  softening  temperature. 

2.  Every  analysis  used  in  selling,  or 
offering  for  sale,  any  particular  kind, 
quality,  or  size  of  coal  shall  be  accom¬ 
panied  by  a  statement  to  the  effect  that 
a  copy  of  such  analysis  has  been  prop¬ 
erly  filed  with  the  Statistical  Bureau,  the 
Coal  Commission  and  the  District  Board. 

3.  All  reports  of  analyses  so  filed  shall 
be  subject  to  inspection  at  the  office  of 
the  Statistical  Bureau  at  any  time  during 
office  hours  by  any  interested  person,  and 
may  be  considered  by  the  District  Board 
and  the  Coal  Commission  in  determin¬ 
ing  from  time  to  time  proper  classifica¬ 
tions  of  the  coals  produced  by  the  Code 
Member. 

4.  A  copy  of  any  analysis  of  the  coal 
of  a  Code  Member  made  by  or  on  be¬ 
half  of  a  consumer  and  accepted  by  the 
Code  Member  as  the  basis  for  an  adjust¬ 
ment  of  price  under  any  contract  or  spot 
order  shall  be  filed  by  the  Code  Member 
with  the  Statistical  Bureau,  the  Coal 
Commission  and  the  District  Board, 
within  five  (5)  business  days  after  such 
adjustment  is  made. 

5.  Prom  and  after  the  effective  date  of 
these  Rules  and  Regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a 
premium  and  penalty  basis  which  will 
permit  the  sale  of  coal  at  an  aggregate 
contract  price  below  the  applicable  mini¬ 
mum  price  established  by  the  Coal  Com¬ 
mission  for  the  coal  sold  and  delivered 
upon  such  agreement  subsequent  to  said 
effective  date:  Provided,  That  where  a 
Code  Member  has  entered  into  an  agree¬ 
ment  made  upon  a  penalty  or  a  premium 
and  penalty  basis,  this  rule  shall  not  be 
considered  as  affecting  any  claim  that 
the  buyer  might  otherwise  have  had  for 
sub-standard  preparation  or  quality  un¬ 
der  Section  X  of  these  Marketing  Rules 
and  Regulations. 

Section  IX — Resale  of  Coal  Refused  in 
Transit  or  at  Destination 

1.  Where  coal  is  refused  by  a  consignee 
in  transit  or  at  destination,  the  Code 


Member  may  sell  the  same  at  the  best 
obtainable  price,  provided  that  in  each 
case  the  Code  Member  shall  file  with  the 
Statistical  Bureau,  and  the  District 
Board  for  the  District  in  which  the  coal 
was  produced,  within  five  (5)  business 
days  from  the  date  of  such  resale,  a  state¬ 
ment  giving  the  following  information: 

(a)  Name  of  consignee. 

(b)  Address  of  the  consignee. 

(c)  Original  destination  of  the  coal. 

(d)  Name  of  Code  Member. 

(e)  Originating  mine. 

(f )  The  grade  and  size  of  coal  shipped. 

(g)  Price  at  which  coal  sold. 

(h)  Reasons  for  the  refusal. 

(i)  Facts  resulting  from  the  investiga¬ 
tion  of  the  complaint. 

(j)  Name  of  ultimate  purchaser  upon 
resale. 

(k)  Address  of  purchaser  upon  resale. 

(l)  Ultimate  destination  of  the  coal. 

(m)  Price  received  by  the  seller  upon 
resale. 

(n)  Amount  of  commission,  if  any, 
paid  upon  the  resale. 

(o)  A  copy  of  the  carrier’s  notice  of 
refusal  or  a  notice  of  reconsignment  and 
such  other  pertinent  information  and 
facts  as  may  be  offered  in  proof  of  the 
necessity  for  such  resale. 

(p)  A  signed  and  verified  statement 
that  the  provisions  of  the  Code  and  the 
Marketing  Rules  and  Regulations  of  the 
Coal  Commission  other  than  as  to  price 
have  not  been  violated  or  evaded. 

2.  All  Code  Members  shall  properly 
furnish  to  the  District  Board  and  to 
the  Statistical  Bureau  of  the  Coal  Com¬ 
mission  for  the  District  in  which  the 
coal  originated,  full  reports  of  all  recon¬ 
signments,  and  shall  authorize  the  car¬ 
rier  making  such  reconsignments  to  fur¬ 
nish  complete  information  thereon  to 
such  Statistical  Bureau. 

Section  X — Substandard  Preparation  or 
Quality 

1.  Where  any  claim  of  allowance  or 
counterclaim  is  requested  by  a  buyer 
for  any  delivery  of  coal  claimed  to  be 
substandard  in  preparation  or  quality, 
or  where  it  is  claimed  by  the  buyer  that 
due  to  an  error  on  the  part  of  the  ship¬ 
per  the  buyer  has  incurred  additional 
and  extraordinary  expense  in  accepting 
the  shipment,  the  Code  Member  or  his 
sales  agent  may,  within  a  reasonable 
time  after  delivery  of  the  coal,  make 
settlement  and  agree  with  the  buyer 
upon  an  amount  reasonably  to  be  de¬ 
ducted  for  such  inferior  coal  or  on  ac¬ 
count  of  such  error,  and  may  accept 
payment  therefor  at  less  than  the  ap¬ 
plicable  minimum  price  :  Provided,  That 
in  each  such  case  the  Code  Member  shall 
within  five  (5)  business  days  after 
granting  such  allowance  file  with  the 
District  Board  and  the  Statistical  Bu¬ 
reau  of  the  Coal  Commission  a  verified 
statement  giving  the  following  informa¬ 
tion: 

(a)  The  name  and  address  of  the  con¬ 
signee  and  the  reason  for  the  request 
for  the  allowance. 


(b)  The  price  at  which  the  coal  was 
sold,  the  tonnage  delivered,  the  name 
of  the  mine,  the  Code  Member,  the  date 
of  shipment,  the  grade  and  size  of  coal, 
the  destination,  and  the  amount  of  al¬ 
lowance  or  adjustment  made. 

(c)  Such  other  pertinent  information 
and  facts  as  may  be  offered  in  proof  of 
the  necessity  for  such  reduction  or  al¬ 
lowance. 

(d)  A  statement  that  the  adjustment 
has  not  been  made  with  the  purpose  or 
intent  of  evading  the  price  provisions 
of  the  Act. 

The  Code  Member  shall  also  file,  to¬ 
gether  with  the  statement,  a  written 
claim  duly  executed  by  or  on  behalf  of 
the  buyer  and  verified  by  affidavit,  set¬ 
ting  forth  the  amount  claimed  by  way 
of  deduction  and  the  reasons  for  the 
complaint. 

2.  All  such  adjustments  and  allowances 
shall  be  subject  to  review  by  the  Coal 
Commission. 

Section  XI — Substitutions 

1.  No  substitution  may  be  made  upon 
any  spot  order  or  contract,  of  any  grade 
or  size  of  coal  taking  a  minimum  price 
higher  than  the  price  specified  in  such 
order  or  contract,  except  upon  the  fol¬ 
lowing  conditions: 

(a)  The  proposed  substitution  shall 
not  be  an  express  or  implied  condition 
of  the  order  or  contract. 

(b)  The  coal  substituted  must  be  coal 
which  the  code  member  has  already  pro¬ 
duced  and  loaded  into  transportation 
facilities  prior  to  time  of  application  for 
permit  to  substitute,  and  which  cannot 
be  sold  promptly  by  the  exercise  of  the 
usual  sales  effort,  such  substitution  to  be 
limited  to  a  specific  tonnage  for  ship¬ 
ment  on  a  specific  order  and  from  a 
specific  mine. 

(c)  The  substitution  must  be  reason¬ 
ably  necessary  as  an  emergency  measure 
in  order  to  continue  operation  of  the 
mine  of  the  code  member. 

(d)  The  substitution  shall  be  accept¬ 
able  to  the  purchases  of  the  coal,  and 
shall  not  be  made  with  the  purpose  or 
effect  of  conferring  any  advantage  on 
the  purchaser  or  securing  any  preference 
or  advantage  for  the  code  member  over 
his  competitors. 

(e)  Such  substitution  may  be  made 
only  with  the  approval  of  a  duly  desig¬ 
nated  representative  of  the  Commission 
and  in  each  instance  formal  application 
therefor  shall  be  made  upon  forms  pro¬ 
vided  by  the  Commission  and  permits 
shall  be  issued  prescribing  the  conditions 
of  substitution  in  each  case  approved. 

(f )  Copies  of  substitution  permits  shall 
be  mailed  daily  to  the  office  of  the  Dis¬ 
trict  Board  and  weekly  summaries  of  sub¬ 
stitution  permits  shall  be  mailed  to  an 
District  Boards  within  the  Price  Area. 
The  Commission  may  from  time  to  tim 
publish  the  essential  facts  as  to  all  su  - 
stitution  permits  granted. 

(g)  In  each  case  of  coal  shipped  under 
a  substitution  permit  each  invoice  sn 


FEDERAL  REGISTER,  Wednesday ,  February  8,  1939 


591 


specifically  show  the  permit  number  and  I  Coal  Confiscated  or  Lost  in  Transit  I  tion  but  should  be  proposed  as  pait  of 


the  size  and  grade  of  coal  substituted.  j  A11  coal  confiscated  or  lost  in  transit  coordinated  prices. 

Section  XII Miscellaneous  shall  be  invoiced  to  the  carrier  at  not  less  Rule  1  (I)  of  Section  VII  of  Exhibit 

than  the  minimum  price  established  for  No.  825  does  not  provide  whether  the 
General  such  coal  for  shipment  to  the  destination  current  rate  of  interest  to  be  charged  is 

1.  The  minimum  prices  established  by  and  use  to  which  the  coal  was  sold  or  the  n!n!r!hin ™  ° 

rnm mission  shall  not  aDDlv  to  coal  established  price  for  sale  to  the  carrier  at  which  the  coal  is  shipped  to  the  vendee, 

^“p^douJde  the^domesttc  Place  of  confiscation  or  loss,  which-  «£•»•*■»  to  which  the 

market  as  defined  in  the  Act  and  in  these  ever  may  be  the  higher.  So“  to  “^TotoLmca! 

Marketing  Rules  and  Regulations  Revision  of  Marketing  Rules  and  tion,  this  rule  should  provide  that  the 

2.  Maximum  prices  established  by  the  Regulations  current  market  rate  of  interest  which 


market  as  defined  in  the  Act  and  in  these  ever  may  ^  higher. 


Marketing  Rules  and  Regulations. 

2.  Maximum  prices  established  by  the 
Commission  shall  not  apply  to  coal  sold 


Revision  of  Marketing  Rules  and 
Regulations 


commission  J suau  nuu  to  m  M  ,  tinp  r„1pc  Rpm,i«  must  be  charged  is  the  current  rate  in 

«c",“  t  e  the  iocamy^o  which  the  coa,  ,s  shipped 


3.  NO  coal  shall  be  sold  or  delivered  or  ment  by  further  order  of  the  Coal  ^  ^  make  c,ear  that  ^  rule 
offered  for  sale  at  a  price  below  the  mini-  •  nrohibitine  deductions  or  allowances  from 


mum  or  above  the  maximum  therefor 
established  by  the  Commission,  and  the  ' 
sale  or  delivery  or  offer  for  sale  of  coal 
at  a  price  below  such  minimum  or  above 
such  maximum  shall  constitute  a  viola¬ 
tion  of  the  Code:  Provided,  That  the  pro¬ 
visions  of  this  paragraph  shall  not  apply 


Unfair  Methods  of  Competition 
See  page  584. 


Penalties 


See  page  584. 


prohibiting  deductions  or  allowances  from 
invoice  prices  does  not  prohibit  Code 
Members  from  conducting  advertising 
campaigns  seeking  to  increase  the  use 
of  coal  where  the  expenses  for  such  cam¬ 
paigns  are  not  paid  by  means  of  a  de¬ 
duction  or  allowance  from  the  invoice 
price,  we  are  of  the  opinion  that  rules 


to  a  lawful  and  bona  fide  written  con-  minimum  Price  Area  No.  2 — District  i  and  2  of  Section  XI  under  the  caption 

i  _  J  X J  1-  _  _  T.  a  i  i  rvoo  _  _  “ 


Advertising  should  be  modified  to  read 
as  follows: 


regulations  l.  No  deduction  or  allowance  from  in- 

A  witness  for  District  Board  No.  12,  voice  prices  shall  be  granted  by  any 


2.  Code  Members  (or  their  agents  or 


tract  entered  into  prior  to  June  16,  1933,  Board  No.  12  Advertising  should  be  modified  to  read 

which  has  been  filed  with  the  Coal  „„  follows* 

Commission  proposed  marketing  rules  and  ^ 

4.  If,  in  converting  a  net  or  gross  ton  regulations  l.  No  deduction  or  allowance  from  in¬ 

price,  freight  rate  or  freight  rate  dif-  A  witness  for  District  Board  No.  12,  voice  prices  shall  be  granted  by  any 
ferential,  the  calculation  extends  to  more  properly  qualified  as  an  expert  in  the  Code  Member  or  his  sales  agent  to  any 
than  3  decimals,  and  the  4th  decimal  is  marketing  of  coal  for  that  District,  in-  purchaser  for  advertising. 

0.0005  or  more,  it  shall  be  added  as  0.001,  troduced  into  evidence  as  Exhibit  No.  2.  Code  Members  (or  their  agents  or 
and  if  under  0.0005  it  shall  be  eliminated.  828  the  rules  and  regulations  proposed  representatives)  either  individually  or 

5.  All  coal  shall  be  sold  and  invoiced  by  District  Board  No.  12.  The  witness  collectively,  with  or  without  financial 

on  a  price  per  ton  basis,  and  all  coal  testified  that  these  rules  and  regulations  participation  b^  retailers  of  coal,  may 
must  be  sold  and  invoiced  under  the  size,  were  submitted  to  each  of  the  Code  conduct  advertising  campaigns  seeking 
price  classification  and  other  designa-  Members  in  District  No.  12,  and  that  no  to  increase  the  use  of  coal.  The  amount 
tion  therefor  in  the  price  schedule  pub-  protests  were  filed  with  the  Board  of  expenditures  incurred  by  a  Code 
lished  by  the  Coal  Commission.  against  such  rules.  The  witness  further  Member,  his  agent  or  representative,  for 

6.  Failure  to  file  information  required  testified  that  he  agreed  with  the  opinions  advertising  shall  be  subject  to  review  by 
by  these  Marketing  Rules  and  Regula-  expressed  by  the  witness  for  the  Mar-  the  Coal  Commission  as  to  the  good 
tions  or  the  filing  of  false  information,  keting  Division  of  the  Commission  as  to  faith  of  the  transaction. 

wilfully  made,  will  subject  the  party  fail-  the  rules  contained  in  Exhibit  No.  825  Rule  1  under  the  caption  Coal  Con- 
i  ing  to  file  the  information  required,  or  and  that  in  his  opinion  the  modifications,  fiscated  or  Lost  in  Transit  of  Section  XI 
I  the  party  so  filing,  to  the  penalties  of  clarifications,  deletions  and  additions  of  the  rules  contained  in  Exhibit  No. 
the  Act  and  other  penalties  imposed  by  to  the  rules  proposed  by  his  District  825  is  a  modification  of  rule  7  of  Section 
law.  Board  represented  by  the  rules  con-  XI  of  the  rules  proposed  by  District 

Advertising  tained  in  Exhibit  No.  825  are  reasonable  Board  No.  12.  This  rule  relating  to  coal 

except  that  the  terms  of  payment  con-  confiscated  or  lost  in  transit  does  not 

1.  No  deduction  or  allowance  from  in-  tained  in  Section  IX  of  the  rules  pro-  state  whether  the  established  minimum 

voice  prices  shall  be  granted  by  any  Code  posed  by  District  Board  No.  12  should  price  to  be  charged  for  such  coal  is  the 
Member  or  his  sales  agent  to  any  pur-  prevail  for  that  District.  The  witness  price  for  the  coal  for  shipment  to  the 
chaser  for  advertising.  was  of  the  opinion  that  the  terms  of  destination  and  use  to  which  the  coal 

2.  Code  Members  (or  their  agents  or  payment  contained  in  the  rules  pro-  was  sold  or  the  established  price  for  sale 
representatives)  either  individually  or  posed  by  District  Board  No.  12  are  the  to  the  carrier  at  the  place  of  confiscation 
collectively,  with  or  without  financial  customary  terms  of  credit  which  have  or  loss.  We  are  of  the  opinion  that 
Participation  by  retailers  of  coal,  may  been  allowed  by  producers  in  District  whichever  of  these  two  established  prices 
conduct  advertising  campaigns  seeking  No.  12  and  that  terms  in  conflict  with  is  the  higher  should  be  charged  by  the 
to  increase  the  use  of  coal.  The  amount  those  proposed  by  the  District  Board  Code  Member.  The  Code  Member  in  any 

expenditures  incurred  by  a  Code  Mem-  are  not  desirable.  On  the  basis  of  this  event  is  entitled  to  the  minimum  price  for 
kr,  his  agent  or  representative  for  ad-  testimony,  we  find  that  the  terms  of  the  coal  for  shipment  to  the  destination 
vertising  shall  be  subject  to  review  by  the  payment  contained  in  Section  IX  of  and  use  to  which  the  coal  was  sold. 
Coal  Commission  as  to  the  good  faith  of  Exhibit  No.  828  are  reasonable  and  However,  if  the  established  minimum 
&e  transaction.  should  be  approved  for  the  purpose  of  price  for  sale  to  the  carrier  is  higher 

„  ,  coordination.  than  such  price,  it  is  necessary  to  pro- 

creening  for  Buyer  s  Account  The  w^ness  was  further  of  the  opinion  vide  that  the  price  for  sale  to  the  carrier 

!•  The  screening  of  mine  run  or  re-  that  the  rule  contained  in  Section  X  of  must  be  charged  for  the  reason  that 
screening  of  other  grades  of  coal,  sold  Exhibit  No.  828  relating  to  market  areas  otherwise  evasion  would  be  made  possible 
anti  billed  as  such,  for  the  buyer’s  ac-  is  reasonable  although  such  rule  might  by  means  of  confiscation.  Accordingly, 
count  for  the  purpose  of  keeping  the  re-  be  considered  as  a  part  of  the  proposal  we  modify  rule  1  under  the  caption  Coal 
soltant  products  separate  in  the  shipment  of  coordinated  prices.  This  rule  is  not  Confiscated  or  Lost  in  Transit  of  Section 
hereof  is  prohibited.  properly  a  marketing  rule  and  regula-  XI  of  Exhibit  No.  825  to  read  as  follows: 


Advertising 


tile  transaction. 

Screening  for  Buyer’s  Account 
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All  coal  confiscated  or  lost  in  transit 
shall  be  invoiced  to  the  carrier  at  not  less 
than  the  minimum  price  established  for 
such  coal  for  shipment  to  the  destina¬ 
tion  and  use  to  which  the  coal  was  sold 
or  the  established  price  for  sale  to  the 
carrier  at  the  place  of  confiscation  or 
loss,  whichever  may  be  the  higher. 

On  cross-examination,  the  witness  for 
District  Board  No.  12  was  asked  his 
opinion  of  the  following  definition  of  a 
“retail  dealer”: 

A  “retail  dealer”  should  mean  a  per¬ 
son  regularly  engaged  in  the  retail  solid 
fuel  industry  who  maintains  or  has 
available  properly  equipped  unloading, 
storage  and  service  facilities  reasonably 
commensurate  with  the  nature  of  the 
business:  equipped  with  and  using  wagon 
or  truck  scale  of  sufficient  sizes  and  ca¬ 
pacity  and  maintained  in  condition  to 
accurately  weigh  the  maximum  gross 
load  for  which  it  is  utilized  (unless  local 
ordinance  requires  otherwise;  main¬ 
taining  an  office  accessible  to  the  public 
with  a  competent  person  on  duty;  and 
who  maintains  or  has  available  a  suffi¬ 
cient  stock  of  solid  fuel  at  all  times  for 
the  purpose  of  retailing  and  not  for  his 
own  consumption  to  supply  the  general 
requirements  of  the  community. 


There  is  no  testimony  in  the  record  as 
to  the  purpose  of  this  definition.  As 
previously  stated,  the  witness  was  of  the 
opinion  that  the  rules  contained  in  Ex¬ 
hibit  No.  825  represented  desirable  and 
reasonable  modifications  of  the  rules 
proposed  by  District  Board  No.  12  except 
as  to  such  rules  relating  to  terms  of  pay¬ 
ment  which  were  in  conflict  with  the 
rules  proposed  by  District  Board  No.  12. 
The  term  “retail  dealer”  does  not  appear 
in  the  rules  contained  in  Exhibit  No.  825. 
However,  the  term  does  appear  in  rule  6 
of  Section  XI  of  the  rules  proposed  by 
District  Board  No.  12.  Rule  6  of  Section 
XI  of  Exhibit  No.  828  relates  to  sub¬ 
stitution.  The  witness  for  the  Market¬ 
ing  Division  stated  that  Exhibit  No.  825 
is  not  to  be  construed  as  representing 
the  deletion  of  any  rule  relating  to  sub¬ 
stitution  as  it  may  have  been  proposed 
by  the  District  Boards.  Rule  6  of  Sec¬ 
tion  XI  of  Exhibit  No.  828  provides  that 
no  permit  for  substitution  shall  be  issued 
in  connection  with  the  shipment  of  coal 
sold  to  a  retail  dealer.  A  “retail  dealer” 
is  defined  in  paragraph  7  (a)  of  Section 
I  of  the  rules  proposed  by  District  Board 
No.  12  as  follows: 

A  “retail  dealer”  is  a  person  properly 
equipped  with  storage  yard,  office  scales, 
etc.,  who  purchases  coal  for  resale  and 
resells  it  to  consumers  in  less  than  rail¬ 
road  carload  lots. 

We  can  see  no  reasonable  purpose  in 
differentiating  between  persons  who  pur¬ 
chase  coal  for  resale  and  who  come 
within  the  definition  of  a  “retail  dealer” 
proposed  by  District  Board  No.  12  or  the 
definition  proposed  to  the  witness  for  Dis¬ 
trict  Board  No.  12  on  cross-examination 
and  persons,  not  distributors,  who  pur¬ 


chase  coal  for  resale  and  who  do 
not  come  within  the  terms  of  these 
definitions. 

The  witness  for  District  Board  No.  12 
stated  on  cross-examination  that  there 
are  persons  in  District  No.  12  who  pur¬ 
chase  coal  in  railroad  cars  and  trucks 
and  resell  such  coal  from  such  cars  and 
trucks.  Under  the  proposed  definitions  of 
a  “retail  dealer”  and  the  rule  proposed 
by  District  Board  No.  12  relating  to  sub¬ 
stitution,  a  substitution  permit  may  be 
issued  in  connection  with  the  sale  of  coal 
to  one  who  resells  such  coal  out  of  a  rail¬ 
road  car  or  truck  and  who  is  not  prop¬ 
erly  equipped  with  storage  yards  and  of¬ 
fice  scales  but  not  in  connection  with  the 
sale  of  coal  to  one  who  purchases  for  re¬ 
sale  and  who  maintains  proper  storage 
facilities  and  otherwise  comes  within  the 
proposed  definitions.  This  discrimina¬ 
tion,  in  our  opinion,  is  unreasonable  and 
not  warranted  by  the  evidence. 

The  term  “retailer”  appears  in  para¬ 
graphs  11  and  12  of  Section  4,  Part  n 
(i)  of  the  Act  containing  the  Unfair 
Methods  of  Competition  which  should  be 
promulgated  as  part  of  the  Marketing 
Rules  and  Regulations.  We  are  of  the 
opinion  that  the  term  “retailer,”  appear¬ 
ing  in  paragraphs  11  and  12  of  Section 
4  II  (i)  of  the  Act  means  a  person  who 
purchases  coal  for  resale  and  sells  such 
coal  in  lots  or  upon  conditions  other  than 
those  which  would  entitle  him  to  a  dis¬ 
count  under  rules  and  regulations  pro¬ 
mulgated  by  the  Coal  Commission  pur¬ 
suant  to  Section  4  n  (h)  of  the  Act 
This  definition  of  a  “retailer”  is,  in  our 
opinion,  more  reasonable  than  the  defi¬ 
nition  of  a  “retail  dealer”  proposed  by 
District  Board  No.  12  or  the  definition  of 
a  “retail  dealer”  proposed  to  the  witness 
for  District  Board  No.  12  on  cross-ex¬ 
amination.  Accordingly,  we  approve  the 
following  definition  of  a  “retailer”: 


A  “retailer”  is  a  person  who  buys  coal 
for  resale  and  sells  such  coal  in  lots  or 
upon  conditions  other  than  those  which 
would  entitle  him  to  a  discount  under 
rules  and  regulations  promulgated  by  the 
Coal  Commission  pursuant  to  Section 
4  n  (h)  of  the  Act. 

Rule  6  of  Section  XI  of  the  rules  pro¬ 
posed  by  District  Board  No.  12  provides 
for  the  issuance  by  the  District  Board 
of  substitution  permits  and  also  provides 
that  the  District  Board  shall  publish  to 
Code  Members  at  least  once  a  week  a 
list  of  substitution  permits  issued  by  the 
District  Board  during  the  preceding 
week.  We  are  of  the  opinion  that  proper 
enforcement  of  the  minimum  prices  re 
quires  that  substitutions  may  only  be 


sion.  Requests  for  permission  to  make 
substitutions  shall  be  submitted  to  the  I 
Statistical  Bureau  in  writing  and  shall 
be  approved  only  upon  satisfactory  evi¬ 
dence  that  such  substitution  is  necessary 
as  a  temporary  and  emergency  measure 
and  will  not  result  in  unfair  advantage 
to  either  the  Code  Member  or  the  Buyer. 
Upon  approval  of  a  request  for  substi¬ 
tution,  the  Statistical  Bureau  will  issue 
a  permit  to  the  Code  Member  in  each 
instance  which  permit  shall  be  limited  to 
a  maximum  number  of  tons  for  ship¬ 
ment  during  a  period  not  to  exceed 
thirty  (30)  days.  No  permit  for  substi¬ 
tution  shall  be  issued  in  connection  with 
the  shipment  of  coal  sold  to  a  retailer. 
The  issuance  of  such  permits  will  be 
restricted  for  application  to  spot  orders 
or  contracts  filed  with  the  Statistical 
Bureau.  All  permits  issued  hereunder 
shall  be  consecutively  numbered. 

(b)  Each  Statistical  Bureau  shall  pub¬ 
lish  to  the  District  Board  and  to  the 
Code  Members  within  its  District,  at 
least  once  in  each  week,  a  list  of  the  per¬ 
mits  for  substitution  issued  by  the  Sta¬ 
tistical  Bureau  during  the  preceding 
week.  Such  publication  shall  show  the 
name  of  the  Code  Member  to  whom  the 
permit  is  issued,  the  permit  number,  the 
tonnage  and  grade  or  sizes  involved  in 
the  substitution,  the  reason  therefor, 
whether  for  application  upon  spot  order 
or  contract,  and  the  period  of  time  for 
which  the  permit  is  granted. 

Upon  the  basis  of  the  testimony  of 
the  witness  for  District  Board  No.  12 
that  the  rules  contained  in  Exhibit  No. 
825  are  desirable  and  reasonable,  we 
find  that  the  rules  proposed  by  District 
Board  No.  12  in  Exhibit  No.  828  should 
be  modified  to  conform  to  the  rules  con¬ 
tained  in  Exhibit  No.  825  except  as  we 
have  already  stated  otherwise. 

Accordingly,  we  find  that  the  follow¬ 
ing  rules  and  regulations  incidental  to 
the  sale  and  distribution  of  coal  by  Code 
Members  in  District  No.  12  are  reason¬ 
able,  not  inconsistent  with  the  require¬ 
ments  of  Section  4  of  the  Act  and  con¬ 
form  to  the  standards  of  fair  competition 
established  in  the  Act: 


MARKETING  RULES  AND  REGULATIONS  INCI¬ 
DENTAL  TO  THE  SALE  AND  DISTRIBUTION  OF 
COAL  BY  CODE  MEMBERS  WITHIN  DISTRICT 
NO.  12  AS  PROPOSED  BY  DISTRICT  BOARD 
NO.  12  AND  AS  APPROVED,  DISAPPROVED,  OR 
MODIFIED  FOR  THE  PURPOSE  OF  COORDI¬ 
NATION 

Section  1 — Definitions 
1.  The  term  “person”  as  used  herein, 


includes  individuals,  firms,  associations, 
u  cm-  n  1 1  partnerships,  corporations,  trusis,  trus- 
“a.dC..UP??  5!tte  l.C.al  I  tees,  cooperatives,  receivers  and  trust® 

in  bankruptcy  and  in  other  legal  proceed- 
ings,  and  any  other  recognized  forms  oi 
business  organizations. 

2.  A  “sales  agent”  is  a  person  who,  as 
agent  of  a  code  member  (and  therefore 
without  purchasing  the  coal),  sells  coal 
produced  by  such  code  member  for  him 
or  on  his  behalf:  Provided,  That  “sales 


Bureau  of  the  Coal  Commission.  Ac¬ 
cordingly,  we  modify  rule  6  of  Section 
XI  of  Exhibit  No.  828  to  read  as  follows: 

Substitviion. — (a)  No  substitution  of 
grades  or  sizes  of  coal  carrying  a  higher 
Code  price  may  be  made  on  spot  orders 
or  contracts,  unless  authorized  by  the 
Statistical  Bureau  of  the  Coal  Commis- 
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shall  not  include  an  individual  I  16.  “Maximum  Price 


Price”  shall  mean  a  mine  or  mines  from  which  shipment  was 
herein  referred  to  as  a  “salesman”)  reg-  maximum  price  established  and  made  ef-  made  or  is  to  be  made.  If  the  name  of 
ularly  and  continuously  employed  by  a  fective  by  the  Coal  Commission.  the  sales  agent  also  appears  in  the  trans¬ 

code  member,  whose  sole  compensation  is  17.  The  term  “producer”  includes  all  action,  then  the  above  mentioned  forms 
a  stated  salary  per  week,  per  month,  or  individuals,  firms,  associations,  corpora-  shall  also  disclose  the  fact  of  agency 
per  year,  and  who  regularly  devotes  the  tions,  trustees,  and  receivers  engaged  in  relationship  with  the  Code  Member 
major  portion  of  his  time  to  the  solicita-  the  business  of  mining  coal.  principal. 

tion  of  purchases  of  coal  produced  by  his  18.  The  terms  “reconsignment”  and  4.  (A)  Every  contract  for  the  ap- 
code  member  employer.  “diversion”  as  used  herein  shall  mean  pointment  of  a  sales  agent  by  Code 


per  year,  and  who  regularly  devotes  the  tions,  trustees,  and  receivers  engaged  in 
major  portion  of  his  time  to  the  solicita-  the  business  of  mining  coal, 
tion  of  purchases  of  coal  produced  by  his  18.  The  terms  “reconsignment”  and 
code  member  employer.  “diversion”  as  used  herein  shall  mean 


3.  A  “commission”  is  the  total  of  all  the  change  in  the  original  consignee  or  Members  or  by  agents  or  authorized  rep- 


compensations  and  allowances  received  in  the  destination  or  route. 


by  a  sales  agent  from  a  code  member  for 
services  rendered  in  the  sale  of  coal. 

4.  A  “registered  distributor”  is  a  per- 


19.  The  term  “transportation  facil- 


resentatives  of  Code  Members,  or  any 
modification  thereof,  shall  be  in  writing, 


ities”  means  railroad  cars,  ships,  barges,  and  shall  fully  set  forth  therein  all  the 


trucks,  or  any  other  facilities  used  or  use- 


who  has  been  duly  registered  by  the  ful  in  the  transportation  of  coal. 


Coal  Commission  pursuant  to  the  rules 
and  regulations  prescribed  by  the  Com¬ 
mission  for  the  administration  of  Section 
4 II  (h)  of  the  Act. 

5.  A  “spot  order”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the  de- 


20.  A  “code  member”  means  a  producer 


terms  and  conditions  of  such  contract, 
including  the  amount  or  basis  of  the 
sales  agent’s  commission.  Certified 


who  has  accepted  and  holds  membership  copies  of  all  such  agency  contracts  en- 
in  the  Bituminous  Coal  Code  promul-  tered  into  on  or  prior  to  the  effective 
gated  under  the  Bituminous  Coal  Act  of  date  of  the  establishment  of  these  rules 


5.  A  “spot  order”  is  a  legal  obligation  1937.  and  regulations  and  in  effect  on  such 

for  the  sale  and  purchase  of  coal,  the  de-  21.  The  term  “domestic  market”  shall  date,  shall  be  filed  by  the  Code  Member 
livery  of  which  is  stipulated  to  be  made  include  all  points  within  the  continental  with'  the  Statistical  Bureau,  or  Bureaus, 
within  not  more  than  thirty  (30)  days  United  States  and  Canada,  and  car-ferry  within  twenty  (20)  business  days  after 
from  the  effective  date  of  the  order,  such  shipments  to  the  Island  of  Cuba.  Bunker  such  date. 

effective  date  to  be  not  more  than  fifteen  coal  delivered  to  steamships  for  consump-  (B)  Certified  copies  of  all  contracts 
(15)  days  from  the  date  upon  which  the  tion  thereon  shall  be  regarded  as  shipped  appointing  sales  agents  or  of  agreements 
order  was  accepted.  within  the  domestic  market.  modifying  any  sales  agency  contract,  en- 


order  was  accepted. 

6.  A  “contract”  is  a  legal  obligation  for 
the  sale  and  purchase  of  coal,  the  deliv¬ 
eries  of  which  are  stipulated  to  be  made 
during  a  period  longer  than  the  maxi¬ 
mum  period  specified  for  a  spot  order. 


within  the  domestic  market.  modifying  any  sales  agency  contract,  en- 

22.  “Cargo  shipment”  is  a  quantity  of  tered  into  subsequent  to  the  effective  date 
coal  loaded  in  a  vessel,  boat  or  barge  for  of  these  rules  and  regulations,  shall  be 


transportation  via  water. 

23.  “Bunker  coal”  or  “vessel  fuel”  is 


similarly  filed  by  the  Code  Member  with¬ 
in  ten  (10)  business  days  after  the  date 


that  coal  used  aboard  a  boat  or  vessel  upon  which  such  contracts  or  agreements 


7.  A  “quotation”  is  an  offer  to  sell  coal  for  consumption  thereon.  have  been  entered  into. 

which  the  offerer  may  withdraw  prior  to  24.  “Coal”  as  used  herein  shall  mean  (C)  Upon  the  expiration,  termination, 
its  being  acted  upon  by  the  offeree.  bituminous  coal.  or  rescission  of  any  sales  agency  contract, 

8.  An  “option”  is  an  offer  to  sell  coal  25.  The  term  “bituminous  coal”  in-  the  Code  Member  principal  shall  make  a 

acceptable  within  a  time  certain,  dur-  eludes  all  bituminous,  semi-bituminous  report  thereof  to  the  Statistical  Bureau, 
ing  which  time  the  off erer  may  not  with-  and  sub-bituminous  coal  and  shall  ex-  or  Bureaus,  within  ten  (10)  business  days 
draw  the  offer  without  the  consent  of  the  elude  lignite,  which  is  defined  as  a  lig-  after  the  date  of  such  expiration,  termi- 
offeree.  nitic  coal  having  calorific  value  in  nation,  or  rescission. 

9.  A  “commitment”  is  the  status  of  a  British  thermal  units  of  less  than  seven  5.  (A)  As  to  all  coal  sold  by  a  Code 
contract  between  the  time  a  quotation  thousand  six  hundred  per  pound  and  Member  otherwise  than  through  a  sales 
is  accepted  or  an  option  is  exercised  and  having  a  natural  moisture  content  in  agent  or  through  an  employee  regularly 


the  time  the  contract  is  formally  reduced 
to  writing. 

10.  “Coal  Commission”  as  used  herein, 
shall  mean  the  National  Bituminous  Coal 
Commission  established  under  the  provi- 


place  in  the  mine  of  30  per  centum  or  employed  as  a  salesman  by  the  Code 
more.  Member  at  his  principal  place  of  business 

26.  The  term  “control”  means  the  pos-  or  at  a  regularly  established  sales  office, 
session,  direct  or  indirect,  of  the  power  such  Code  Member  shall,  not  later  than 
to  direct  or  cause  the  direction  of  the  the  fifteenth  day  of  each  month,  file  with 


aons  of  the  Bituminous  Coal  Act  of  1937.  management  and  policies  of  a  person,  the  Statistical  Bureau,  or  Bureaus,  a  list 


11.  “Act”  as  used  herein  sljall  mean  the  whether  through  the  ownership  of  vot 

Bituminous  Coal  Act  of  1937.  ing  securities,  by  contract,  or  otherwise. 

12.  A  “retailer”  is  a  person  who  buys  _  ..  _  _ 

coal  for  resale  and  sells  such  coal  in  Section  II  Sales  Agents 

lots  or  upon  conditions  other  than  those  1.  All  appointments  of  Sales  Agents  b 


of  all  persons  through  whom,  directly  or 
indirectly,  any  such  coal  was  sold  during 
the  preceding  calendar  month,  with  a 
statement  of  the  duration  and  character 


iocs  or  upon  conditions  other  than  those  1.  All  appointments  of  Sales  Agents  by  of  their  employment,  the  tonnage  sold  by, 
which  would  entitle  him  to  a  discount  Code  Members  or  their  agents  or  author-  and  the  rate  and  amount  of  compensation 
under  rules  and  regulations  promulgated  ized  representatives  shall  be  subject  to  paid  to,  each  of  them, 
by  the  Coal  Commission  pursuant  to  the  Marketing  Rules  and  Regulations  (B)  Not  later  than  the  fifteenth  day 
Section  4  II  (h)  of  the  Act.  from  time  to  time  established  by  the  of  each  month,  each  Code  Member  shall 

13.  “District  Board”  as  used  herein.  Coal  Commission.  also  file  with  the  Statistical  Bureau,  or 

shall  mean  any  District  Board  established  2.  Each  Code  Member  shall  be  resDon-  Bureaus,  similar  information  obtained 


Commission.  also  file  with  the  Statistical  Bureau,  or 

Each  Code  Member  shall  be  respon-  Bureaus,  similar  information  obtained 


under  the  provisions  of  Section  4,  Part  sible  for  the  compliance  by  all  his  Sales  from  his  sales  agents  concerning  sales  of 
a)  °*  the  Act.  Agents  and  agents  and  employees  of  coal  made  during  the  preceding  calendar 


14.  “Statistical  Bureau”  shall  mean.  Sales  Agents  and  agents  with  the  pro-  month,  by  the  sales  agents’  representa- 
uniess  otherwise  specifically  stated,  the  visions  of  the  Bituminous  Coal  Code  and  tives  and  employees  other  than  salesmen 
Rustical  Bureau  of  the  Commission  for  of  all  rules  and  regulations,  promulga-  employed  at  the  principal  place  of  busi- 
e  District  in  which  the  coal  involved  in  tions  and  determinations  of  the  Coal  ness  or  a  regularly  established  sales  office 
transacti°n  is  produced,  or  the  Dis-  Commission.  of  the  sales  agent. 

nuLJ!1  which  is  l°cated  a  mine  of  a  code  3.  Each  Code  Member  shall  require  all  (C)  Not  later  than  the  fifteenth  day 


JJjy  transaction  is  produced,  or  the  Dis- 
Wct  in  which  is  located  a  mine  of  a  code 
Member  affected  by  any  order  or  regu¬ 
lation. 


of  the  sales  agent. 

(C)  Not  later  than  the  fifteenth  day 


his  sales  agents  clearly  to  set  forth  upon  of  each  month,  each  Code  Member  shall 
any  offer,  contract,  spot  order,  invoice,  also  file  with  the  Statistical  Bureau  or 


(5.  “Minimum  Price”  shall  mean  a  and  statement  of  account  covering  coal  Bureaus,  a  statement  showing  the  names 
nimurn  price  established  and  made  ef-  sold  or  to  be  sold,  the  name  of  such  Code  and  addresses  of  distributors  to  whom  the 
c  !ve  by  the  Coal  Commission.  Member  principal,  and  the  name  of  the  Code  Member  or  his  sales  agents  sold 
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coal  during  the  preceding  calendar 
month,  the  tonnage  sold,  and  the  amount 
of  discount  allowed  to  each  such 
distributor. 

6.  Within  twenty  (20)  business  days 
after  the  effective  date  of  these  rules 
and  regulations,  each  Code  Member  shall 
file  with  the  Coal  Commission  a  list 
showing  the  names  and  addresses  of  all 
his  sales  agents.  Upon  any  change  in 
said  list,  the  Code  Member  shall  notify 
the  Coal  Commission  within  ten  (10) 
business  days  after  such  change  takes 
place. 

7.  A  list  showing  the  names  and  ad¬ 
dresses  of  sales  agents  and  the  Code 
Members  for  whom  such  agents  act 
shall  be  published  monthly  by  the  Coal 
Commission. 

8.  All  agency  contracts  and  other  in¬ 
formation  filed  by  Code  Members  in  con¬ 
formity  with  the  foregoing  regulations, 
other  than  the  names  and  addresses  of 
sales  agents,  shall  be  held  by  the  Coal 
Commission  as  the  confidential  records 
of  said  parties  and  shall  not  be  made 
public  without  the  consent  of  the  Code 
Member  from  whom  the  same  shall  have 
been  obtained,  except  where  such  disclo¬ 
sure  is  required  in  any  proceeding  before 
the  Coal  Commission  by  way  of  enforce¬ 
ment  of  the  Act  or  upon  the  order  of  any 
court  of  competent  jurisdiction. 

9.  Prom  and  after  twenty  (20)  busi¬ 
ness  days  following  the  effective  date  of 
these  Marketing  Rules  and  Regulations 
no  Code  Member  or  sales  agent  of  a  Code 
Member  shall  allow  or  pay,  directly  or  in¬ 
directly,  any  commission  or  compensa¬ 
tion  to  any  sales  agent 

(a)  Unless  the  contract  of  agency  shall 
have  been  filed  with  the  Coal  Commis¬ 
sion,  as  hereinbefore  required,  and 

(b)  Unless  the  sales  agent  shall  have 
agreed,  in  writing,  with  the  Code  Mem¬ 
ber  to  conform  to  and  observe  the  mini¬ 
mum  and  maximum  prices  and  Market¬ 
ing  Rules  and  Regulations  established  by 
the  Coal  Commission  and  the  Fair  Trade 
Practice  Provisions  of  the  Act,  as  well  as 
all  proper  orders  of  the  Commission,  and 

(c)  Unless  the  sales  agent  shall  have 
in  good  faith  complied  with  the  agree¬ 
ment  as  in  paragraph  (b)  above 
provided. 

10.  No  commission  shall  be  paid  to  a 
sales  agent  by  a  Code  Member  where  the 
coal  is  delivered  or  sold  to  any  person 
who  owns  such  sales  agent  or  who  finan¬ 
cially  or  otherwise  controls  such  agent. 

11.  When  any  commissions  are  paid  to 
a  sales  agent  on  a  tonnage  basis,  the 
Code  Member  shall  not  include  in  the 
computation  of  such  commissions  any 
part  of  the  tonnage  of  coal  sold  by  him 
to  the  sales  agent,  whether  for  consump¬ 
tion  or  resale. 

12.  No  Code  Member  shall  employ  any 
person  or  appoint  any  sales  agent  at  a 
compensation  obviously  disproportionate 
to  the  ordinary  value  of  the  service  or 
services  rendered  and  whose  employment 
or  appointment  is  made  with  the  pri¬ 
mary  intention  and  purpose  of  securing 


a  preferment  with  a  purchaser  or  pur¬ 
chasers  of  coal. 

13.  Subject  to  further  order  of  the  Coal 
Commission,  the  amount  of  commission 
to  be  paid  by  a  Code  Member  to  his  sales 
agent  shall  be  fixed  by  agreement  of  the 
parties,  subject,  however,  that  upon  com¬ 
plaint  of  violation  of  the  unfair  methods 
of  competition,  as  provided  in  the  Act, 
the  amount  of  such  commission  shall 
be  subject  to  review  by  the  Coal 
Commission. 

Section  III — Discounts 

1.  No  Code  Member  or  sales  agent  of 
a  Code  Member  shall  pay  or  allow  any 
discount  from  minimum  prices  to  any 
person  unless  such  person  has  been  reg¬ 
istered  by  the  Coal  Commission  as  au¬ 
thorized  to  receive  such  discount  at  the 
time  of  the  sale. 

2.  Code  Members  or  their  sales  agents 
may  allow  discount  from  minimum 
prices  or  sales  of  coal  to  registered  dis¬ 
tributors,  not  In  excess  of  the  maximum 
discount  or  price  allowance  prescribed  by 
the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

3.  Except  as  expressly  authorized  in 
rules  and  regulations  or  orders  promul¬ 
gated  by  the  Coal  Commission,  no  Code 
Member  or  sales  agent  may  grant  or 
allow  any  discount  or  reduction,  includ¬ 
ing  any  allowance  for  shipping  on  a 
Government  Bill  of  Lading,  from  the  ap¬ 
plicable  minimum  prices  upon  the  sale 
of  coal  to  any  person,  including  agencies 
of  the  Federal  Government  or  agencies 
of  state  or  local  governments. 

4.  Every  sale  of  coal  to  a  distributor 
upon  which  a  discount  is  allowed  shall 
be  made  subject  to  the  express  condition 
that  the  distributor  is  authorized  to  re¬ 
ceive  the  discount. 

Section  IV — Limitation  of  Orders,  Agree¬ 
ments,  Options  and  Quotations 

1.  Subject  to  further  order  of  the  Coal 
Commission  no  Code  Member  or  sales 
agent  of  the  Code  Member  shall  enter 
into  any  agreement  or  order  for  the  sale 
of  coal  providing  for  delivery  for  a  pe-  I 
riod  in  excess  of  that  authorized  for  a 
spot  order,  and  no  prices  shall  be  less 
than  the  applicable  minimum  prices  in 
effect  at  the  time  of  the  making  of  the 
agreement  or  order:  Provided,  hcnvever. 
That  contracts  for  periods  not  exceeding 
one  (1)  year  may  be  made  with  agencies 
of  the  Federal  Government  or  with  agen¬ 
cies  of  State  or  local  governments,  where 
the  contract  is  entered  into  through 
competitive  bidding,  at  the  following  ap¬ 
plicable  minimum  prices: 

(a)  For  deliveries  during  the  first 
thirty  (30)  days  of  the  contract,  at  not 
less  than  the  applicable  minimum  prices 
in  effect  at  the  time  of  the  making  of 
the  agreement; 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  prices 
in  effect  at  the  time  of  delivery. 
Provided,  further.  That  contracts  for 
periods  not  exceeding  one  (1)  year  at 


prices  not  less  than  the  said  applicable 
minimum  prices  may  be  made  with 
agencies  of  the  Federal  Government  or 
with  such  agencies  of  the  State  or  local 
governments,  in  the  absence  of  competi¬ 
tive  bidding,  where  by  virtue  of  an  ex¬ 
press  exemption  in  the  statute  or  ordi¬ 
nance  such  agencies  may  enter  into 
contracts  for  the  purchase  of  coal  with¬ 
out  regard  to  competitive  bidding. 

2.  While  the  preceding  rule  is  in  effect, 
no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  sales  agent  for  the  purchase  of 
coal.  When  the  above  rule  is  suspended 
or  revoked  by  the  Coal  Commission,  op¬ 
tions  for  the  sale  of  coal  may  be  given 
for  a  period  not  exceeding  fourteen  (14) 
days.  No  options  may  be  given  at  a 
price  less  than  the  applicable  minimum 
price  in  effect  at  the  time  of  the  giving 
of  the  option.  If  the  applicable  mini¬ 
mum  price  is  increased  beyond  the 
quoted  price  within  such  fourteen  (14) 
days  and  the  option  shall  not  have  been 
exercised  at  that  time,  the  option  there¬ 
upon  shall  become  null  and  void:  Pro¬ 
vided,  however.  That  in  connection  with 
offers  to  sell  to  the  United  States  Gov¬ 
ernment,  or  States  or  political  subdivi¬ 
sions  thereof,  options  may  be  given  for 
a  period  not  exceeding  forty-five  (45) 
days  from  the  date  of  the  offer  or  from 
the  final  date  for  the  filing  of  offers. 

3.  Quotations  may  also  be  given  for  a 
period  of  not  exceeding  fourteen  (14) 
days.  If  the  applicable  minimum  price 
is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
quotation  shall  not  have  been  accepted 
at  that  time,  the  quotation  thereupon 
shall  become  null  and  void. 

4.  Every  quotation  and  option  shall 
provide  that  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  All  quotations  and  options  must  be 
made  or  confirmed  in  writing.  Every 
Code  Member,  or  his  sales  agent,  shall 
require  of  his  offeree  that  the  acceptance 
of  a  quotation  or  the  exercise  of  an 
option  be  in  writing. 

Section  V — Spot  Orders 

1.  A  spot  order  shall  be  in  writing  or 
confirmed  in  writing  within  five  (5) 
business  days  from  the  date  of  the  mak¬ 
ing  thereof. 

2.  Each  spot  order  shall  be  subject  to 
the  following  conditions  which  shall 
either  be  endorsed  upon  the  form  of  the 
order  or  upon  the  written  confirmation 
thereof  by  the  Code  Member  or  his  sales 
agent,  the  meaning  and  effect  of  which 
shall  not  be  changed  or  altered  by  any 
other  provision  of  the  order: 

“(a)  No  shipment  consigned  to  any 
destination  may  be  reconsigned  or  di¬ 
verted  without  the  consent  of  the  seller 
to  be  confirmed  in  writing.  In  case  of 
any  reconsignment  or  diversion,  the 
seller  shall  charge  and  the  buyer  shall 
pay  not  less  than  the  applicable  min1' 
mum  price  for  such  coal  at  the  time  of 
the  reconsignment  or  diversion  for  de- 
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livery  to  the  destination  to  whch  such  the  originating  mine,  and,  where  the  coal  8.  Each  contract  shall  contain  the  fol- 
shipment  is  actually  delivered  and  for  is  purchased  for  consumption,  the  use  to  lowing  provisions,  the  meaning  and  effect 
the  use  to  which  it  is  actually  applied,  which  the  coal  is  to  be  applied.  Con-  of  which  shall  not  be  changed  or  altered 
“(b)  The  coal  shipped  pursuant  to  tracts  may  also  be  made  either  (a)  call-  by  any  other  provision  of  the  contract: 
this  order  is  sold  and  purchased  upon  ing  for  a  buyer's  entire  requirements  or  a  „(a)  ^  contract  and  the  perform. 
following  conditions:  stated  percentage  of  his  requirement  provisions  thereof  are  ex- 

.,1)  If  the  coal  is  sold  for  consump-  showlng  the  maxlmum  tonnage  t0  *  --—I-  — •  - 


“(a)  This  contract  and  the  perform¬ 
ance  of  all  provisions  thereof  are  ex¬ 
pressly  subject  to  the  Bituminous  Coal 


u;  XI  bile  so  emu  roi  chinDPd  thprPlindPr  Or  (h)  POVPrinB  a  ~ 

to.  it  shan  be  used  in  the  plant  or  a°nrd  statmg  th™  s«-  Act  of  1937  and  the  proper  orders  and 


plants  named  herein  and  for  the  use  „a't*d  tonnage  to  i«  slUpped  with  an  regulatmns  issued  thereunder  by  the  Na- 

kero  n'  tinnol  R  him  nnnc  r’nol  Pnmmiccinn 


stated  herein: 


allowable  overshipment  of  not  exceeding 


tional  Bituminous  Coal  Commission. 

■(2)  in  case  of  diversion  by  the  buyer  ~mch  estln^ed  .  “<b)  ,No  shlP'"ent  “"Sinned  to  any 

to  a  use  other  than  that  stated  herein,  >onna„e  destination  point  may  be  reconsigned  or 

the  buyer  shall  notify  the  seller  in  writ-  ^  provisions  of  the  rule  stated  in  the  ™thou5  the  COrlsent  ofT  the  SeUe^ 

ing  and  the  seller  shall  charge  and  the  foregoing  paragraph  relating  to  quantity  to  be  confirmed  in  writing.  In  case  of 
buyer  shall  pay  not  less  than  the  ap-  shall  not  apply  to  contracts  made  with  reconsi^iment  or  diversion,  the 

plicable  minimum  price  for  such  coal  at  agencies  of  the  Federal,  State  or  local  s^n  ch*rge  *nd  the  buyer  shall 

the  time  of  diversion  for  the  use  to  governments  in  case  the  terms  required  not  less  than  the  applicable  mini- 
which  it  is  actually  applied.  to  be  submitted  in  a  bid  or  offer  for  mum  Pr*ce  f°r  such  coal  at  the  time  of 

“(c)  If  shipments  called  for  by  this  such  contract  are  in  conflict  with  such 

.  _ _ * _ nrmriqinnq  livery  to  the  destination  to  which  such 

order  are  not  completed  within  thirty  provisions.  .  _  _  . mi., 


livery  to  the  destination  to  which  such 


(30)  days  from  ti^ieefiv^  oFttts  2.  No  contract  for  the  sale  of  coal  shall  ^vered i  and  for 

order,  the  unfilled  portion  of  the  order  provide  for  deliveries  to  commence  at  a  th®  ThJpoaiV^ 
shall  not  be  delivered.”  date  later  than  ninety  (90)  days  from  the 

date  upon  which  such  contract  is  entered  contract  is  sold  and  purchased  upon  the 
3.  In  any  case  where  a  sale  is  made  in^0  following  conditions: 

I  by  a  sales  agent  of  a  Code  Member,  such  o  >jn  mntrnrt.  shall  hp  marip  at.  a.  nrirp  “m  Tf  the  onai  ic  cnin  fnr  nonenmn. 


3.  In  any  case  where  a  sale  is  made  in^0  following  conditions: 

by  a  sales  agent  of  a  Code  Member  such  3  No  contract  shall  be  made  at  a  price  «(1)  n  ^  coal  is  sold  for  consump. 

sates  agent  shall  not  exercise  the  rights  below  the  appiicabie  minimum  price  as  tion,  it  shall  be  used  in  the  plant  or 

of  the  seller  as  defined  in  Item  2  a)  of  established  by  the  Coal  Commission  at  plants  named  herein  and  for  the  use 

to  section  without  first  securing  the  the  time  of  tbe  making  of  the  contract  stated  herein; 

consent  of  his  Code  Member  principal  to  for  the  coal  to  be  sold  thereunder,  and  no  .  T  -  .  , 

I  >* confirmed  111  ***>”*•  .  coal  may  be  delivered  upon  a  contract  at  ,  00  *  by  the :  buyer 


'  (a)  In  case  of  diversion  by  the  buyer 


4.  All  the  terms  and  conditions  of  a  a  price  below  such  applicable  minimum  a ,use  ot^e1r1  sta*ted  herein. 


sale  of  coal  must  be  fully  and  expressly  price. 
set  forth  either  in  the  order  or  in  the  d  , 


the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 


sei  lorui  eiiner  m  uue  uiucr  ui  m  me  4  ^  contracts  for  the  sale  of  coal  the  7h7  aZ 

mtten  confirmation  thereon  and  such  prlce  of  which  is  ^yect  to  ^  ‘h™  ‘h* 

*r  or  written  confirmation  thereof  seasonal  increase,  shall  provide  that  the  for  the 

M  specifically  contain  all  the  terms  prlce  payable  thereunder  not 

»pited  by  Rule  1  of  Section  VI  of  these  le5s  than  the  price  to  be  in  effect  at  the  which  11  ls  actually  applled- 
Marketing  Rules  and  Regulations,  time  of  delivery  as  established  at  the  time  9-  In  any  case  where  a  contract  is 
Within  ten  (10)  business  days  after  the  0f  the  making  of  the  contract.  made  by  a  sales  agent  of  a  Code  Member, 

date  of  the  making  of  the  spot  order  or  5  no  contract  shall  provide  for  deliv-  such  sales  agent  shall  not  exercise  the 
date  of  the  written  confirmation  thereof,  ery  over  a  pen0d  m  excess  of  twelve  (12)  rights  of  the  seller  as  defined  in  item 
the  Code  Member  or  his  sales  agent  shall  months  except  by  special  permission  and  8  (b)  of  this  section  without  first  se- 
Sle  with  the  Statistical  Bureau  or  Bu-  approval  of  the  Coal  Commission,  upon  curing  the  consent  of  the  Code  Member 
reaus  a  copy  of  such  spot  order  or  a  showing  of  the  necessity  of  meeting  the  producing  such  coal  to  be  confirmed  in 
confirmation.  Any  modification  of  a  long  term  contract  competition  of  oil,  writing. 

spot  order  must  also  be  made  in  writing  gaS)  0r  other  fuels  or  forms  of  power,  10.  The  making  of  a  contract  for  the 
filed  with  the  Statistical  Bureau  or  0r  for  such  other  reasons  as  the  Commis-  sale  of  coal  at  a  price  below  the  mini- 
Bureaus  in  the  same  manner.  sion  may  deem  appropriate  in  order  to  mum  or  above  the  maximum  therefor 

5.  All  spot  orders  for  the  sale  of  coal,  further  the  effectual  administration  of  established  by  the  Commission  at  the 


tne  minimum  price  of  which  is  subject  the  Act.  time  of  the  making  of  the  contract  shall 

‘^seasonal  increase,  shall  provide  that  6  change  in  the  terms  of  a  con-  constitute  a  violation  of  the  code  and 
price  payable  thereunder  shall  not  tract,  not  in  violation  of  these  Rules  and  such  contract  shall  be  invalid  and 
ss  than  the  price  to  be  in  effect  at  Regulations,  shall  be  evidenced  bv  a  unenforceable. 


and  in  effect  at  the  time  of  making  the 


,  .  -  -  _  .  .  tivv  ill  V  V/l  1/iJtOC  IVUlCb  CtllU  »J«V11  vvnv*  wvv  mv  iii»wuu  wiiv* 

less  than  the  price  to  be  in  effect  at  Regulations,  shall  be  evidenced  by  a  unenforceable. 

®e  of  delivery  as  established  at  the  wrjtten  agreement  and  shall  conform  to  11.  No  contract  shall  be  made  for  the 
m  of  the  making  of  the  spot  order.  all  the  requirements  set  forth  in  these  sale  of  coal  for  delivery  after  the  expira- 

Section  VI Contracts  Rules  and  Regulations.  tion  date  of  the  Act  at  a  price  below  the 

.  7.  A  report  of  every  commitment  shall  minimum  or  above  the  maximum  there¬ 

upon  the  revocation  or  suspension  of  ^  flled  by  tbe  code  Member  or  his  sales  for  established  by  the  Coal  Commission 
e  1  of  Section  IV  of  these  Marketing  agent  with  the  Statistical  Bureau  or  Bu-  and  in  effect  at  the  time  of  making  the 
es  and  Regulations,  Code  Members  reaUs,  within  fifteen  (15)  business  days  contract. 

01  sales  agents  of  Code  Members  may  frr>m  thp  matins 

hereafter  enter  into  contracts  for  the  the  date  of  the  making  of  the  Section  VII— Terms  of  Payment 

„  ,emer  contracts  ior  tne  agreement.  Such  report  shall  set  forth 
aie  and  delivery  of  coal  upon  the  follow-  all  the  terms  and  conditions  of  ^  com_  1.  The  price  and  fair  trade  practice 

erms  ant^  conditions:  mitment.  A  true  copy  of  every  contract  Provisions  of  the  Act  shall  not  be  evaded 

I  Every  contract  shall  be  in  writing  and  of  any  agreement  for  modification  or,  violated  by  a  Code  Member,  or  his 
shall  express  the  entire  agreement  thereof  shall  be  filed  with  the  Statistical  sa  es  a&ent,  through  the  use  of  terms  of 
ktoeen  the  parties.  The  contract  shall  Bureau  within  fifteen  (15)  business  days  Paymen^’>  an<^  n0  instance  shall  terms 

c!early  state  the  date  of  execution,  the  from  the  date  of  execution  of  such  con-  of  Payment  be  more  favorable  than  the 

Active  date,  the  expiration  date,  the  tract  or  agreement  for  modification:  following. 

Pfice  agreed  upon,  the  terms  of  payment,  Provided,  however  that  a  report  of  the  (A)  On  rail  or  truck  shipments  the 
’•e  size  and  grade  of  coal,  the  number  of  commitment  need  not  be  filed  if  a  copy  date  of  payment  shall  be  on  or  before 

or  tonnage  to  be  shipped,  the  name  of  the  contract  is  filed  within  fifteen  (15)  the  10th  day  of  the  month  following 

the  Code  Member  and  the  name  of  business  days.  shipment. 


596 


FEDERAL  REGISTER,  Wednesday ,  February  8,  1939 


(B)  On  railway  fuel,  payment  shall  be 
made  on  or  before  the  25th  of  the  month 
following  date  of  shipment. 

(C)  Terms,  net  cash.  (No  discount.) 

(E)  Freight  on  all-rail  shipments  shall 
not  be  prepaid  except  to  prepay  points 
published  in  railway  tariffs.  Where 
freight  is  thus  prepaid,  the  amount  there¬ 
of  shall,  within  twenty-four  (24)  hours 
of  receipt  of  freight  bill,  be  invoiced  to 
the  Buyer  for  immediate  payment.  This 
provision  does  not  apply  on  shipments 
to  Federal,  State,  County,  Municipal  or 
Township  Institutions. 

(F)  No  portion  of  the  sale  price  may 
be  withheld  by  agreement  between  the 
buyer  and  the  seller  based  upon  any  un¬ 
adjusted  claim  of  the  buyer. 

(G)  No  sale,  delivery,  or  offer  for  sale 
of  coal  shall  be  made  upon  any  condition, 
express  or  implied,  that  any  portion  of 
the  sale  price  may  be  withheld  by  the 
buyer,  or  deposited  in  escrow,  pending  or 
based  upon  a  determination  of  the  con¬ 
stitutionality  of  any  provision  of  the  Act, 
of  the  jurisdiction  of  the  Coal  Commis¬ 
sion,  or  the  validity  or  applicability  of 
any  order  of  the  Coal  Commission. 

(H)  Where  payment  is  made  by  note, 
trade  acceptance  or  other  form  of  in¬ 
debtedness,  or  where  payment  is  made 
under  any  circumstances  after  the  due 
date  of  the  account,  the  seller  shall  charge 
and  the  buyer  shall  pay  interest  from 
and  after  the  due  date  of  the  account 
at  the  current  rate  in  the  locality  to 
which  the  coal  is  shipped  to  the  vendee. 

(I)  No  Code  Member  shall  accept  as 
payment  in  full  for  any  account  for  the 
sale  of  coal  any  amount  which  is  less  than 
the  applicable  minimum  price  for  the 
quantity  of  coal  involved.  Provided,  how¬ 
ever,  that  a  Code  Member  may  enter  into 
a  bona  fide  general  creditors’  composi¬ 
tion  with  other  creditors  of  a  defaulting 
purchaser.  A  copy  of  such  creditor’s 
composition  shall  be  filed  with  the  Sta¬ 
tistical  Bureau  within  ten  (10)  business 
days  from  the  date  of  making  such 
composition. 

(J)  The  agreement  by  a  Code  Mem¬ 
ber,  expressed  or  implied,  to  extend  the 
credit  for  a  period  longer  than  that  au¬ 
thorized  by  these  rules  and  regulations, 
with  the  effect  of  violating  the  price  pro¬ 
visions  or  the  unfair  methods  of  com¬ 
petition  of  the  Act,  shall  constitute  a 
violation  of  the  Code. 

Section  VIII — Use  of  Coal  Analyses 

1.  Analyses  of  coal  shall  not  be  utilized 
by  a  Code  Member,  or  his  sales  agent,  in 
selling  or  offering  for  sale  any  coal  pro¬ 
duced  by  the  Code  Member,  whether  or 
not  the  analysis  is  a  term  in  the  offer  or 
sale,  unless  such  Code  Member  shall  have 
filed  with  the  Statistical  Bureau  and  the 
District  Board  for  the  District  in  which 
the  coal  is  produced,  a  report  of  the 
analysis  or  analyses  as  used  or  proposed 
to  be  used  by  him.  Such  report  shall 
show  the  following: 

(a)  The  name  of  the  Code  Member 
Producer. 

(b)  The  name'of  the  mine. 


(c)  The  name  or  geological  number  of 
the  seam  or  seams  from  which  the  coal  is 
produced. 

(d)  The  name  of  the  size,  and,  if 
screened,  the  dimension  or  dimensions 
of  the  screen  or  screens  over  and/or 
through  which  the  coal  is  prepared. 

(e)  Whether  the  analysis  is  represent¬ 
ative  of  the  entire  production  of  such 
size  of  coal,  or  whether  it  represents  only 
a  portion  of  such  production  segregated 
by  selective  mining,  selective  preparation, 
actual  analyses  made  at  the  mine,  or  in 
any  other  manner. 

(f)  That  such  analysis  is  representa¬ 
tive  of  the  grade  and  size  of  the  coal  as 
regularly  produced  by  the  Code  Member 
and  as  loaded  directly  into  transporta¬ 
tion  facilities  for  shipment  in  market  and 
that  the  Code  Member  is  prepared  to 
make  deliveries  of  coal  of  substantially 
the  quality  and  character  as  shown  by 
the  analysis. 

(g)  That  each  such  analysis  is  not 
less  than  a  proximate  analysis  showing 
moisture  content,  ash,  volatile  matter, 
fixed  carbon,  sulphur  and  British 
thermal  units  and  ash  softening 
temperature. 

2.  Every  analysis  used  in  selling,  or 
offering  for  sale,  any  particular  kind, 
quality,  or  size  of  coal  shall  be  accom¬ 
panied  by  a  statement  to  the  effect  that 
a  copy  of  such  analysis  has  been  prop¬ 
erly  filed  with  the  Statistical  Bureau, 
the  Coal  Commission  and  the  District 
Board. 

3.  All  reports  of  analyses  so  filed  shah 
be  subject  to  inspection  at  the  office  of 
the  Statistical  Bureau  at  any  time  dur¬ 
ing  office  hours  by  any  interested  per¬ 
son,  and  may  be  considered  by  the  Dis¬ 
trict  Board  and  the  Coal  Commission 
in  determining  from  time  to  time  proper 
classifications  of  the  coals  produced  by 
the  Code  Member. 

4.  A  copy  of  any  analysis  of  the  coal 
of  a  Code  Member  made  by  or  on  be¬ 
half  of  a  consumer  and  accepted  by  the 
Code  Member  as  the  basis  for  an  ad¬ 
justment  of  price  under  any  contract, 
or  spot  order  shall  be  filed  by  the  Code 
Member  with  the  Statistical  Bureau,  the 
Coal  Commission  and  the  District  Board, 
within  five  (5)  business  days  after  such 
adjustment  is  made. 

5.  From  and  after  the  effective  date 
of  these  Rules  and  Regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a 
premium  and  penalty  basis  which  will 
permit  the  sale  of  coal  at  an  aggregate 
contract  price  below  the  applicable  min¬ 
imum  price  established  by  the  Coal  Com¬ 
mission  for  the  coal  sold  and  delivered 
upon  such  agreement  subsequent  to  said 
effective  date:  Provided,  That  where  a 
Code  Member  has  entered  into  an  agree¬ 
ment  made  upon  a  penalty  or  a  pre¬ 
mium  and  penalty  basis,  this  rule  shall 
not  be  considered  as  affecting  any  claim 
that  the  buyer  might  otherwise  have 
had  for  sub-standard  preparation  or 
quality  under  Section  X  of  these  market¬ 
ing  Rules  and  Regulations. 


Section  IX — Resale  of  Coal  Refused  in 
Transit  or  at  Destination 

1.  Where  coal  is  refused  by  a  con- 
signee  in  transit  or  at  destination,  the 
Code  Member  may  sell  the  same  at  the 
best  obtainable  price,  provided  that  in 
each  case  the  Code  Member  shall  file 
with  the  Statistical  Bureau,  and  the  Dis- 
trict  Board  for  the  District  in  which 
the  coal  was  produced,  within  five  (5) 
business  days  from  the  date  of  such 
resale,  a  statement  giving  the  following 
information: 

(a)  Name  of  consignee. 

(b)  Address  of  the  consignee. 

(c)  Original  destination  of  the  coal. 

(d)  Name  of  Code  Member. 

(e)  Originating  mine. 

(f)  The  grade  and  size  of  coal 
shipped. 

(g)  Price  at  which  coal  sold. 

(h)  Reasons  for  the  refusal. 

(i)  Facts  resulting  from  the  investi- 
gation  of  the  complaint. 

( j )  Name  of  ultimate  purchaser  upon 
resale. 

(k)  Address  of  purchaser  upon  resale. 

(l)  Ultimate  destination  of  the  coal. 

(m)  Price  received  by  the  seller  upon 
resale. 

(n)  Amount  of  commission,  if  any, 
paid  upon  the  resale. 

(o)  A  copy  of  the  carrier’s  notice  of 
refusal  or  a  notice  of  reconsignment 
and  such  other  pertinent  information 
and  facts  as  may  be  offered  in  proof 
of  the  necessity  for  such  resale. 

(p)  A  signed  and  verified  statement 
that  the  provisions  of  the  Code  and  the 
Marketing  Rules  and  Regulations  of  the 
Coal  Commission  other  than  as  to  price 
have  not  been  violated  or  evaded. 

2.  All  Code  Members  shall  properly 
furnish  to  the  District  Board  and  to  the 
Statistical  Bureau  of  the  Coal  Commis¬ 
sion  for  the  District  in  which  the  coal 
originated,  full  reports  of  all  reconsign¬ 
ments,  and  shall  authorize  the  carrier 
making  such  reconsignments  to  furnish 
complete  information  thereon  to  such 
Statistical  Bureau. 

Section  X — Substandard  Preparation  or 
Quality 

1.  Where  any  claim  of  allowance  or 
counterclaim  is  requested  by  a  buyer 
for  any  delivery  of  coal  claimed  to  be 
substandard  in  preparation  or  quality, 
or  where  it  is  claimed  by  the  buyer  that 
due  to  an  error  on  the  part  of  the  ship¬ 
per  the  buyer  has  incurred  additional 
and  extraordinary  expense  in  accepting 
the  shipment,  the  Code  Member  or  his 
sales  agent  may,  within  a  reasonab.e 
time  after  delivery  of  the  coal,  make 
settlement  and  agree  with  the  buyer 
upon  an  amount  reasonably  to  be  de¬ 
ducted  for  such  inferior  coal  or  on  ac¬ 
count  of  such  error,  and  may  accept 
payment  therefor  at  less  than  the  appli¬ 
cable  minimum  price:  Provided,  That  in 
each  such  case  the  Code  Member  shall 
within  five  (5)  business  days  after 
ing  such  allowance  file  with  the  Dis- 
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trict  Board  and  the  Statistical  Bureau 
of  the  Coal  Commission  a  verified  state¬ 
ment  giving  the  following  information: 

(a)  The  name  and  address  of  the  con¬ 
signee  and  the  reason  for  the  request 
for  the  allowance. 

(b)  The  price  at  which  the  coal  was 
sold,  the  tonnage  delivered,  the  name 
of  the  mine,  the  Code  Member,  the  date 
of  shipment,  the  grade  and  size  of  coal, 
the  destination,  and  the  amount  of  al¬ 
lowance  or  adjustment  made. 

(c)  Such  other  pertinent  information 
and  facts  as  may  be  offered  in  proof  of 
the  necessity  for  such  reduction,  or 
allowance. 

(d)  A  statement  that  the  adjustment 
has  not  been  made  with  the  purpose  or 
intent  of  evading  the  price  provisions 
of  the  Act. 

The  Code  Member  shall  also  file,  to¬ 
gether  with  the  statement,  a  written 
claim  duly  executed  by  or  on  behalf  of 
the  buyer  and  verified  by  affidavit,  set¬ 
ting  forth  the  amount  claimed  by  way 
of  deduction  and  the  reasons  for  the 
complaint. 

2.  All  such  adjustments  and  allow¬ 
ances  shall  be  subject  to  review  by  the 
Coal  Commission. 

Section  XI — Substitution 

(a)  No  substitution  of  grades  or  sizes 
of  coal  carrying  a  higher  Code  price  may 
be  made  on  spot  orders  or  contracts, 
unless  authorized  by  the  Statistical  Bu¬ 
reau  of  the  Coal  Commission.  Requests 
for  permission  to  make  substitutions 
shall  be  submitted  to  the  Statistical  Bu¬ 
reau  in  writing  and  shall  be  approved 
only  upon  satisfactory  evidence  that 
such  substitution  is  necessary  as  a  tem¬ 
porary  and  emergency  measure  and  will 
not  result  in  unfair  advantage  to  either 
the  Code  Member  or  the  Buyer.  Upon 
approval  of  a  request  for  substitution, 
the  Statistical  Bureau  will  issue  a  per¬ 
mit  to  the  Code  Member  in  each  in¬ 
stance  which  permit  shall  be  limited  to 
a  maximum  number  of  tons  for  ship¬ 
ment  during  a  period  not  to  exceed 
thirty  (30)  days.  No  permit  for  sub¬ 
stitution  shall  be  issued  in  connection 
with  the  shipment  of  coal  sold  to  a  re¬ 
tailer.  The  issuance  of  such  permits 
will  be  restricted  for  application  to  spot 
orders  or  contracts  filed  with  the  Sta¬ 
tistical  Bureau.  All  permits  issued  here¬ 
under  shall  be  consecutively  numbered. 

(b)  Each  Statistical  Bureau  shall  pub- 
bsh  to  the  District  Board  and  to  the 
Code  Members  within  its  District,  at 
least  once  in  each  week,  a  list  of  the 
Permits  for  substitution  issued  by  the 
Statistical  Bureau  during  the  preceding 
week.  Such  publication  shall  show  the 
name  of  the  Code  Member  to  whom  the 
Permit  is  issued,  the  permit  number, 
the  tonnage  and  grade  or  sizes  involved 
ut  the  substitution,  the  reason  therefor, 
whether  for  application  upon  spot  order 
or  contract,  and  the  period  of  time  for 
which  the  permit  is  granted. 

No.  26 - 8 


Section  XII — Miscellaneous 

General 

1.  The  minimum  prices  established  by 
the  Commission  shall  not  apply  to  coal 
sold  and  shipped  outside  the  domestic 
market  as  defined  in  the  Act  and  in 
these  Marketing  Rules  and  Regulations. 

2.  Maximum  prices  established  by  the 
Commission  shall  not  apply  to  coal  sold 
and  shipped  outside  the  continental 
United  States. 

3.  No  coal  shall  be  sold  or  delivered 
or  offered  for  sale  at  a  price  below  the 
minimum  or  above  the  maximum  there¬ 
for  established  by  the  Commission,  and 
the  sale  or  delivery  or  offer  for  sale  of 
coal  at  a  price  below  such  minimum  or 
above  such  maximum  shall  constitute  a 
violation  of  the  Code:  Provided,  That 
the  provisions  of  this  paragraph  shall 
not  apply  to  a  lawful  and  bona  fide 
written  contract  entered  into  prior  to 
June  16,  1933,  which  has  been  filed  with 
the  Coal  Commission. 

4.  If,  in  converting  a  net  or  gross  ton 
price,  freight  rate  or  freight  rate  dif¬ 
ferential,  the  calculation  extends  to 
more  than  3  decimals,  and  the  4th  deci¬ 
mal  is  0.0005  or  more,  it  shall  be  added 
as  0.001,  and  if  under  0.0005  it  shall 
be  eliminated. 

5.  All  coal  shall  be  sold  and  invoiced 
on  a  price  per  ton  basis,  and  all  coal 
must  be  sold  and  invoiced  under  the 
size,  price  classification  and  other  desig¬ 
nation  therefor  in  the  price  schedule 
published  by  the  Coal  Commission. 

6.  Failure  to  file  information  required 
by  these  Marketing  Rules  and  Regula¬ 
tions  or  the  filing  of  false  information, 
wilfully  made,  will  subject  the  party 
failing  to  file  the  information  required, 
or  the  party  so  filing,  to  the  penalties 
of  the  Act  and  other  penalties  imposed 
by  law. 

Advertising 

1.  No  deduction  or  allowance  from  in¬ 
voice  prices  shall  be  granted  by  any 
Code  Member  or  his  sales  agent  to  any 
purchaser  for  advertising. 

2.  Code  Members  (or  their  agents  or 
representatives)  either  Individually  or 
collectively,  with  or  without  financial 
participation  by  retailers  of  coed,  may 
conduct  advertising  campaigns  seeking 
to  increase  the  use  of  coal.  The  amount 
of  expenditures  incurred  by  a  Code 
Member,  his  agent  or  representative  for 
advertising  shall  be  subject  to  review 
by  the  Coal  Commission  as  to  the  good 
faith  of  the  transaction. 

Screening  For  Buyer’s  Account 

1.  The  screening  of  mine  run  or  re¬ 
screening  of  other  grades  of  coal,  sold 
and  billed  as  such,  for  the  buyer’s  ac¬ 
count  for  the  purpose  of  keeping  the 
resultant  products  separate  in  the  ship¬ 
ment  thereof  is  prohibited. 

Coal  Confiscated  or  Lost  in  Transit 

1.  All  coal  confiscated  or  lost  in  transit 
shall  be  invoiced  to  the  carrier  at  not 


less  than  the  minimum  price  established 
for  such  coal  for  shipment  to  the  des¬ 
tination  and  use  to  which  the  coal  was 
sold  or  the  established  price  for  sale 
to  the  carrier  at  the  place  of  confisca¬ 
tion  or  loss,  whichever  may  be  the 
higher. 

Revision  of  Marketing  Rules  and 
Regulations 

1.  These  Marketing  Rules  and  Regu¬ 
lations  are  subject  to  revision  and 
amendment  by  further  order  of  the  Coal 
Commission. 


CONCLUSION 

It  is  the  conclusion  of  the  Commission 
that  the  schedules  or  proposed  minimum 
prices  and  marketing  rules  and  regula¬ 
tions  submitted  to  the  Commission  by 
the  District  Boards  for  Districts  9,  11 
and  12,  as  amended,  corrected,  modified 
or  revised,  conform  to  the  requirements 
of  Section  4D  (a)  of  the  Act  and  that 
same,  as  amended,  corrected,  modified, 
or  revised,  may  properly  be  transmitted 
to  the  respective  District  Boards  within 
Minimum  Price  Area  2  to  serve  as  a 
basis  for  the  coordination  as  provided 
in  Section  4  n  (b)  of  the  Act. 

By  the  Commission. 

[seal]  Percy  Tetlow, 

Chairman. 

[F.  R.  Doc.  39-415;  Filed,  February  4,  1939; 

12:34  p.  m.J 


TITLE  49— TRANSPORTATION  AND 
RAILROADS 

INTERSTATE  COMMERCE 
COMMISSION 

Recording  and  Reporting  of  Accidents 
order 

At  a  session  of  the  Interstate  Com¬ 
merce  Commission,  Division  4,  held  at 
its  office  in  Washington,  D.  C.,  on  the 
28th  day  of  January,  A.  D.  1939. 

The  subject  of  rules  for  the  recording 
and  reporting  of  accidents  being  under 
consideration: 

It  is  ordered.  That  the  second  para¬ 
graph  of  the  order  of  October  30,  1936, 1 
requiring  all  carriers  by  steam  railway 
within  the  scope  of  the  Accident  Reports 
Act,  approved  May  6,  1910,  to  include  in 
their  monthly  reports  of  railway  acci¬ 
dents  an  additional  statement  of  the 
total  number  of  employees  on  duty  in¬ 
jured  whose  cases  are  not  now  reportable 
on  the  basis  of  disability  beyond  the  day, 
or  shift,  during  which  the  accident  oc¬ 
curred  but  who  suffer  an  amputation, 
fracture,  impairment  of  vision,  or  any 
permanent  injury,  or  any  injury  re¬ 
quiring  the  use  of  splints  or  crutches,  is 
hereby  canceled. 
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It  is  further  ordered.  That  this  order 
shall  become  effective  on  January  1, 
1939. 

By  the  Commission,  division  4. 

[  seal  1  W.  P.  Bartel, 

Secretary. 

[P.  R.  Doc.  39  444;  Piled,  February  7,  1939; 
12:06  p.  m.l 


[No.  3666] 

Order  in  the  Matter  of  Regulations 
for  Transportation  of  Explosives  and 
Other  Dangerous  Articles 

Present:  Prank  McManamy,  Commis¬ 
sioner,  to  whom  the  above  entitled  mat¬ 
ter  had  been  assigned  for  action  thereon. 

The  matter  of  regulations  for  the  safe 
transportation  of  dangerous  articles 
other  than  explosives  by  freight  by  land 
being  under  further  consideration: 

It  is  ordered,  That,  upon  applications 
hied  by  American  Car  &  Foundry  Com¬ 
pany  and  General  American  Transporta¬ 
tion  Corporation,  order  in  No.  3666,  Spe¬ 
cial  Series  A,  dated  November  5,  1937,1 
be  and  is  hereby  amended  to  provide  for 
construction,  operation  in  experimental 
service,  and  reporting  of  a  total  of  twenty 
(20)  additional  tank  cars  with  riveted 
aluminum  tanks,  to  be  constructed  in 
accordance  with  shipping  container  spec¬ 
ification  103 AL,  embodied  in  and  made 
part  of  aforesaid  order,  fifteen  (15)  cars 
for  American  Car  &  Foundry  Company 
and  five  (5)  cars  for  General  American 
Transportation  Corporation,  such  twen¬ 
ty  (20)  additional  cars  to  comply  in  all 
respects  with  aforesaid  order,  as  hereby 
amended,  and  be  authorized  for  trans¬ 
portation  of  ethyl  acetate,  acetone,  meth¬ 
anol,  and  butyraldehyde; 

It  is  further  ordered,  That  the  afore¬ 
said  order  as  amended  herein  be  and 
shall  remain  in  full  force  and  shall  be 
observed  until  further  order  of  the 
Commission; 

It  is  further  ordered,  That  the  author¬ 
ity  granted  herein  be  and  is  hereby  made 
effective  on  and  after  the  date  of  ap¬ 
proval  and  publication  thereof; 

And  it  is  further  ordered,  That  copies 
of  this  order  be  served  upon  all  the  re¬ 
spondents  herein,  and  that  notice  to  the 
public  be  given  by  posting  in  the  office 
of  the  Secretary  of  the  Commission  at 
Washington,  D.  C. 

Dated  at  Washington,  D.  C.,  this  1st 
day  of  February,  1939. 

By  the  Commission,  Commissioner  Mc¬ 
Manamy. 

[seal]  W.  P.  Bartel, 

Secretary. 

[F.  R.  Doc.  39-442;  Filed,  February  7,  1939; 

12:06  p.  m.] 


Expenditures  by  Class  I  Steam  Railroads 
order 

At  a  session  of  the  Interstate  Com¬ 
merce  Commission,  Division  4,  held  at 


its  office  in  Washington,  D.  C.,  on  the  2nd 
day  of  February,  A.  D.  1939. 

The  matter  of  expenditures  by  Class  I 
Steam  Railroads,  amounting  in  the  ag¬ 
gregate  to  $5,000,  or  more  per  annum, 
made  to  others  than  employees,  being 
under  consideration: 

It  is  ordered,  That  each  and  every  Class 
I  Steam  Railroad  subject  to  the  provi¬ 
sions  of  Section  20  of  the  Interstate 
Commerce  Act,  shall  submit  to  the  Bu¬ 
reau  of  Accounts,  Interstate  Commerce 
Commission,  at  intervals  of  six  months, 
the  following  information,  each  report 
to  be  filed  in  duplicate  within  30  days 
after  the  close  of  the  period  to  which  it 
relates  and  the  first  report  to  be  for  the 
six  months  ending  June  30,  1939: 

1.  An  itemized  report  showing  amounts 
recoverable  by  the  carrier  whose  ac¬ 
counts  are  rechecked. 

2.  An  itemized  report  showing  the 
amounts  due  by  the  carrier  whose  ac¬ 
counts  are  rechecked. 

3.  An  itemized  report  showing  the  fees 
paid  to  outside  rechecking  agencies. 

4.  An  estimate  in  detail  of  what  the 
cost  of  rechecking  would  be  if  the  work 
had  been  performed  by  the  carriers’  own 
forces. 

5.  A  statement  setting  forth  reasons 
for  employing  outside  concerns  instead 
of  using  its  own  employees. 

By  the  Commission,  division  4. 

[seal]  W.  P.  Bartel, 

Secretary. 

[F.  R.  Doc.  39-443;  Filed,  February  7,  1939; 

12:06  p.  m.] 


Notices 


SECURITIES  AND  EXCHANGE  COM¬ 
MISSION. 

United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  2nd  day  of  February  A.  D.  1939. 

[File  No.  31-417] 

In  the  Matter  of  Consolidated  Electric 
and  Gas  Company 

ORDER  GRANTING  EXEMPTION 

Consolidated  Electric  and  Gas  Com¬ 
pany,  a  registered  holding  company, 
having  made  application  pursuant  to 
Section  3  (b)  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935  for  an  order 
of  the  Commission  exempting  its  subsid¬ 
iaries.  The  Islands  Gas  and  Electric 
Company,  Compagnie  d’Eclairage  Elec- 
trique  des  Villes  de  Port-au-Prince  et  du 
Cap  Haitien,  Compania  Electrica  de 
Santo  Domingo,  C.  por  A.,  Sociedad 
Anonima  Industrial  del  Este,  Gas  y  Elec- 
tricidad,  S.  A.,  Manila  Gas  Corporation, 

|  Union  Electrica  de  Canarias,  S.  A., 
1  Tranvias  de  Las  Palmas,  S.  A.,  and  Porto 


Rico  Gas  &  Coke  Company,  from  the 
provisions  of  said  Act  applicable  to  them 
as  subsidiaries  of  a  registered  holding 
company;  the  record  in  this  matter  hav¬ 
ing  been  duly  considered;1  and  the  Com¬ 
mission  having  made  appropriate  find¬ 
ings  of  fact; 

It  is  ordered,  That  said  The  Islands 
Gas  and  Electric  Company,  Compagnie 
d’Eclairage  Electrique  des  Villes  de  Port- 
au-Prince  et  du  Cap  Haitien,  Compania 
Electrica  de  Santo  Domingo,  C.  por  A., 
Sociedad  Anonima  Industrial  del  Este 
Gas  y  Electricidad,  S.  A.,  Manila  Gas 
Corporation,  Union  Electrica  de  Cana¬ 
rias,  S.  A.,  Tranvias  de  Las  Palmas,  S. 
A.,  and  Porto  Rico  Gas  &  Coke  Company! 
be  and  they  are  hereby  exempted  to  the 
extent  specified  from  certain  provisions 
of  the  Act  applicable  to  them  as  sub¬ 
sidiary  companies  of  Consolidated  Elec¬ 
tric  and  Gas  Company,  a  registered  hold¬ 
ing  company  as  follows; 

(a)  Section  6  of  the  Act,  except  that 
this  exemption  shall  not  extend  to  any 
issue  or  sale  of  securities  which  are  to  be 
offered  for  sale  within  the  United  States 
other  than  to  Islands  Gas  and  Electric 
Company,  or  to  any  exercise  of  a  privi¬ 
lege  or  right  to  alter  the  priorities,  pref¬ 
erences,  voting  power,  or  any  other  right 
of  the  holders  of  any  security  which, 
prior  to  the  exercise  of  such  privilege  or 
right  shall  have  been  offered  for  sale 
within  the  United  States,  other  than  se¬ 
curities  which  are  owned  or  held,  directly 
or  indirectly,  by  associate  companies  in 
the  United  States; 

(b)  Section  9  of  the  Act,  except  that 
this  exemption  shall  not  apply  to  the  ac¬ 
quisition  of  any  utility  assets  located 
within  the  United  States  or  to  the  acqui¬ 
sition  of  any  interest  in  the  business  of, 
or  securities  issued  or  guaranteed  by  any 
public  utility  or  holding  company,  which 
directly  or  indirectly,  owns  or  controls 
utility  assets  located  within  the  United 
States; 

(c)  Section  13  of  the  Act  with  respect 
to  any  transactions,  except  the  perform¬ 
ing  of  services  or  construction  for,  or  the 
sale  of  goods  to  any  public-utility  hold¬ 
ing  company,  or  subsidiary  thereof  which 
is  a  public-utility  company,  operating 
within  the  United  States; 

(d)  Section  17  (c)  of  the  Act;  and 

(e)  Section  15  of  the  Act,  unless  rules, 
regulations  or  orders  promulgated  by  the 
Commission  pursuant  to  the  provisions 
of  such  section  shall  by  their  terms  be 
made  expressly  applicable  to  a  company 
which  is  not,  and  which  has  no  subsidiary 
company  which  is,  a  public-utility  com¬ 
pany  operating  in  the  United  States;  and 

(f)  Sections  11  (g)  and  12  (e)  of  the 
Act  provided,  however,  that  such  exemp- 
tion  shall  not  be  applicable  to  any  solici¬ 
tation  regarding  any  securities,  other 
than  securities  owned  by  Consolidated 
Electric  and  Gas  Company,  or  other  as¬ 
sociates  of  the  issuer,  which  have  bee 
the  subject  of  a  public  offering  withm 
the  United  States. 


2  F.  R.  2462  (2861  DI). 
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It  is  further  ordered.  That  the  exemp¬ 
tion  herein  granted  shall  expire  on  De¬ 
cember  31,  1940,  without  prejudice  to  the 
right  of  Consolidated  Electric  and  Gas 
Company  or  any  of  the  above-named 
companies  to  apply  for  an  extension  of 
the  time  during  which  such  order  shall 
be  effective,  and  also  without  prejudice 
to  the  right  of  said  Consolidated  Electric 
and  Gas  Company  or  any  of  the  above- 
named  companies  to  apply  at  any  time 
for  such  enlargement  of  any  of  the  pro¬ 
visions  of  this  order  as  may  be  deemed 
appropriate. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[P.  R.  Doc.  39-439;  Filed,  February  7,  1939; 

11:32  a.  m.] 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C. 
on  the  4th  day  of  February  1939. 

[File  No.  1—469] 

In  the  Matter  of  Utilities  Power  & 
Light  Corporation  Class  A  Stock,  $1 
Par  Value 

ORDER  GRANTING  APPLICATION  TO  STRIKE 
FROM  LISTING  AND  REGISTRATION 

The  New  York  Stock  Exchange,  pur¬ 
suant  to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  and 
Rule  X-12D2-l(b)  promulgated  there¬ 
under,  having  made  application  to  strike 
from  listing  and  registration  the  Class  A 
Stock,  $1  Par  Value,  of  Utilities  Power 
&  Light  Corporation;  and 
After  appropriate  notice,1  a  hearing 
having  been  held  in  this  matter;  and 
The  Commission  having  considered 
said  application  together  with  the  evi- 


‘4F.R.  27  DI. 


dence  introduced  at  said  hearing,  and 
having  due  regard  for  the  public  inter¬ 
est  and  the  protection  of  investors; 

It  is  ordered,  That  said  application  be 
and  the  same  is  hereby  granted,  effective 
at  the  close  of  the  trading  session  on 
February  14,  1939. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  39-437;  Filed,  February  7,  1939; 
11 :32  a.  m.] 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C. 
on  the  4th  day  of  February  1939. 

[File  No.  1-1438] 

In  the  Matter  of  Gulf  &  Ship  Island 
Railroad  Company  Unstamped  1st 
Mortgage  Refunding  and  Terminal 
5%  50- Year  Gold  Bonds,  due  Febru¬ 
ary  1,  1952 

ORDER  GRANTING  APPLICATION  TO  STRIKE 
FROM  LISTING  AND  REGISTRATION 

The  New  York  Stock  Exchange,  pur¬ 
suant  to  Section  12  (d)  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  and 
Rule  X-12D2-1  (b)  promulgated  there¬ 
under,  having  made  application  to  strike 
from  listing  and  registration  the  Un¬ 
stamped  1st  Mortgage  Refunding  and 
Terminal  5%  50 -Year  Gold  Bonds,  due 
February  1,  1952,  of  Gulf  and  Ship  Is¬ 
land  Railroad  Company ;  and 

After  appropriate  notice,1  a  hearing 
having  been  held  in  this  matter;  and 
The  Commission  having  considered 
said  application  together  with  the  evi¬ 
dence  introduced  at  said  hearing,  and 
having  due  regard  for  the  public  interest 
and  the  protection  of  investors; 

It  is  ordered,  That  said  application  be 
and  the  same  is  hereby  granted,  effec- 


1 4  F.  R.  28  DI, 


tive  at  the  close  of  the  trading  session 
on  February  14,  1939. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  39-438;  Filed,  February  7,  1939; 
11:32  a.m.] 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C.,  on 
the  4th  day  of  February  1939. 

[File  No.  1-2238] 

In  the  Matter  of  Concordia  Virginia 
Mining  Co.  100  Par  Value  Common 
Assessable  Shares,  and  100  Par  Value 
Non-Assessable  Shares 

ORDER  GRANTING  APPLICATION  TO  STRIKE 
FROM  LISTING  AND  REGISTRATION 

The  San  Francisco  Mining  Exchange, 
pursuant  to  Section  12  (d)  of  the  Securi¬ 
ties  Exchange  Act  of  1934,  as  amended, 
and  Rule  X-12D2-1  (b)  promulgated 
thereunder,  having  made  application  to 
strike  from  listing  and  registration  the 
100  Par  Value  Common  Assessable 
Shares,  and  100  Par  Value  Non-Assess¬ 
able  Shares  of  Concordia  Virginia  Min¬ 
ing  Company;  and 

After  appropriate  notice,1  a  hearing 
having  been  held  in  this  matter;  and 
The  Commission  having  considered 
said  application  together  with  the  evi¬ 
dence  introduced  at  said  hearing,  and 
having  due  regard  for  the  public  interest 
and  the  protection  of  investors; 

It  is  ordered,  That  said  application  be 
and  the  same  is  hereby  granted,  effective 
at  the  close  of  the  trading  session  on 
February  14,  1939. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  39-436;  Filed,  February  7,  1939; 
11:32  a.  m.] 
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